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have determined that the licensee 
should show cause why License No. 13- 
11822-01 should not be revoked. In view 
of the foregoing circumstances 
surrounding the licensee’s apparent 
abandonment of the material and its 
business premises, I have also 
determined that the public health, 
safety, and interest require an 
immediate suspension of License No. 
13-11822-Oland transfer of the material 
to an authorized recipient within 5 days 
of issuance of this Order.

in
Accordingly, pursuant to Sections 81, 

161(b), and 186 of the Atomic Energy Act 
of 1954, as amended, and the 
Commission’s regulations in 10 CFR 
Parts 2,30 and 34, it is hereby ordered 
that:

A. Effective immediately, License No. 
13-11822-01 is suspended pending 
further order, and the licensee shall 
cease and desist from any use of 
byproduct material in its possession and 
from any further acquisition or receipt of 
byproduct material;

B. Within 5 days of the issuance of 
this Order the licensee shall transfer or 
permit the transfer of all radioactive 
material within its possession to a 
person authorized to possess such 
material; and

C. The licensee shall show cause, as 
provided in Section IV below, why 
License No. 13-11822-01 should not be 
revoked.

IV
Within 25 days of the date of this 

Order, the licensee may show cause 
why the license should not be revoked, 
as required in Section QI.C. above, by 
filing a written answer under path or 
affirmation that sets forth the matters of 
fact and law on which the licensee 
relies. The licensee may answer, as 
provided in 10 CFR 2.202(d), by 
consenting to the entry of an Order in 
substantially the form proposed in this

Order to Show Cause. Upon failure of 
the licensee to file an answer within the 
specified time, the Director of the Office 
of Inspection and Enforcement may 
issue without further notice an Order 
revoking License No. 13-11822-01.

V
The licensee may request a hearing on 

this Order within 25 days after the 
issuance of this Order. Any answer to 
the Order or request for a hearing shall 
be submitted to the Director, Office of 
Inspection and Enforcement, U,S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. A copy shall 
also be sent to the Executive Legal 
Director at the same address. A request 
for a hearing shall not stay the 
immediate effectiveness of sections III .A 
and IU.B of this order.

If the licensee requests a hearing on 
this Order, the Commission will issue an 
Order designating the time and place of 
any hearing. If a hearing is held, the 
issue to be considered at such hearing 
shall be whether, on the basis of the 
matters set forth in Secton II of this 
Order, License No. 13-11822-01 should 
be revoked.

Dated at Bethesda, Maryland this 22 day of 
July 1982.

For the Nuclear Regulatory Commission. 
Richard C. DeYoung,
Director Office of Inspection and 
Enforcement.
[FR Doc. 82-20711 Filed 7-29-82; 8:45 am]
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SEC U R ITIES AN D EXCH AN G E 
COMMISSION

[File No. 81-651]

Oklahoma Bar Corp.; Notice of 
Application and Opportunity for 
Hearing

July 20,1982.
Notice is hereby given that Oklahoma 

Bar Corporation (“Applicant”) has filed

an application pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an 
order exempting Applicant from the 
provisions of Section 12(g)(1) of the 1934 
Act.

The Application states, in part that 
exemption from the reporting 
requirements of the 1934 Act would not 
be inconsistent with the public interest 
since there will be no public market for 
the securities of the Applicant and 
virtually no trading interest. 
Furthermore, adequate financial 
information will be provided to 
shareholders in an annual report.

For a more detailed statement of the 
information presented, all persons are 
referred to the application which is on 
file in the offices of the Commission at 
1100 L Street, N.W., Washington, D.C. 
20549.

Notice is further given that any 
interested person not later than AUG 16 
1982 may submit to the Commission in 
writing his views or any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communication or request should 
be addressed: Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street N.W. Washington,
D.C.20549, and should state briefly the 
nature of the interest of the person 
submitting such information or 
requesting the hearing, the reason for 
such request, and the issues of fact and 
law raised by the application which he 
desires to controvert. At any time after 
said date, an order granting the 
application may be issued upon request 
or upon the Commission’s own motion.

For the Commission, by the Division of 
Corporation Finance, pursuant to delegate 
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 82-20704 Filed 7-29-82; 8:45 am]
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Sunshine Act Meetings

This section of the FED ERA L R EG ISTER  
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3).

C O N TE N TS

Items
Securities and Exchange Commission. 1, 2

1 ■ •'/■ '■ V'.
SECURITIES AND EXCHANGE COMMISSION

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of August 2,1982, in Room 
6059,4505th Street, NW„ Washington, 
D.C.

Closed meetings will be held on 
Tuesday, August 3,1982, at 10:00 a.m. 
and on August 5,19.82 at 10:00 a.m.

The Commissioners, their legal 
assistants, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meetings. Certain 
staff members who are responsible for 
the calendared matters may be present.

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, the items to 
be considered at the closed meetings 
may be considered pursuant to one or 
more of the exemptions set forth in 5

U.S.C. 552b(c)(4)(8) (9)(A) and (10) and 17 
CFR 200.402(a)(4) (8)(9) (i) and (10).

Chairman Shad and Commissioners 
Thomas and Longstreth voted to 
consider the items listed for the closed 
meeting in closed session.

Tlie subject matter of the closed 
meeting scheduled for Tuesday, August
3.1982, at 10:00 a.m., will be:
Formal orders of investigation.
Settlement of administrative proceedings of 

an enforcement nature.
Access to investigative files by Federal,

State, or Self-Regulatory authorities. 
Institution of administrative proceeding of an 

enforcement nature.
Litigation matter.

The subject matter of the closed 
meeting scheduled for Thursday, August
5.1982, at 10:00 a.m., will be:
Institution of injunctive actions.

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Catherine 
McGuire (202) 272-2400.
July 28,1982.
[S-1107-82 Filed 7-28-82; 2:40 pm]
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2
SECURITIES AND EXCHANGE COMMISSION 
“ FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 47 FR 32008, 
July 23,1982.

Federal Register 

Vol. 47, No. 147 

Friday, July 30, 1982

s t a t u s : Closed meetings.
PLACE: Room 6059, 450 5th Street, N.W., 
Washington, D.C.
DATE PREVIOUSLY ANNOUNCED: 
Wednesday, July 21,1982.
CHANGES IN THE MEETING: Additional 
items. The following additional item will 
be considered at a closed meeting 
scheduled for Tuesday, July 27,1982, at 
10:00 a.m.
Authorization for former staff member to 

discuss non-public information concerning 
and enforcement matter.

The following additional items will be 
considered at a closed meeting 
scheduled for Wednesday, July 28,1982, 
following the 10:00 a.m. open meeting:
Institution of injunctive action.
Litigation matters.
Reject settlement of administrative 

proceeding of an enforcement nature.

Chairman Shad and Commissioners 
Thomas and Longstreth determined by 
vote that Commission business required 
consideration of this matter and that no 
earlier notice thereof was possible.

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any matters have been added, deleted or 
postponed, please contact: Richard Starr 
a t (202)272-3195.
July 28,1982.
[S-1108-82 Filed 7-28-82; 2:41 pmj 
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DEPARTMENT OF LABOR

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein.

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently aiid in large 
volume causes procedures to be

impractical and contrary to the public 
interest.

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work.

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein.

Modifications and supersedeas

decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the . 
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision.

Modifications to General Wage 
Determination Decisions

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State.
Alabama:

AL81-1296........................................... Oct. 2, 1981.
AL82-1020..........................................  Apr. 2', 1982.

Illinois:
IL82-2001............................................ Jan. 15, 1982.
IL82-2034............................................ May 7, 1982.

New York: NY81-3030............................... May 1, 1981.
Oregon: OR82-5100..............................  Mar. 12, 1982.
Pennsylvania:

PA81-3027................................ .........  July 17, 1981.
PA81-3029............. ............................  July 10, 1981.

Mew Mexico: NM80-4101............,............. Dec. 19, 1980.
Missouri: M081- 4 0 5 5 .......................... July 10, 1981.

Supersedeas Decisions to General Wage 
Determination Decisions :

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded.

Alabama:
AL81-1034 (AL82-1034)....................  Dee. 30, 1980.
AL81-1131 (AL82-1035)....................  Dee. 30, 1980.
AL81-1133 (AL82-1037)....................  Dee. 30, 1980.

. AL81-1034 (AL82-1036)....................  Dee. 30, 1980.
IDinois:

IL79-2078 (IL82-2038).......................  Sept. 21, 1979.
IL79-2080 (IL82-2038).......................  Sept. 14, 1979.

Please note that we are changing the 
format for Federal Register wage 
decisions to coincide with the provisions

\
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of All Agency Memorandum No. 132 
dated January 29,1980 which provides 
that the Department of Labor will 
discontinue identifying fringe benefits 
separately. Rather, they will be stated 
as a composite figure which is the total 
hourly equivalent value of fringe 
benefits found to be prevailing. Fringe 
benefits which can not be stated in 
monetary terms will be shown in 
footnotes. This procedure is being 
phased in gradually.

Signed at Washington, D.C. this 23rd day of 
July 1982.
Dorothy P. Come,
A ssistan t A dm in istrato r, W age and H o u r 
D ivis ion .

BtLUNG CODE 4510-27-M
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Part III

Department of the 
Interior
Office of Surface Mining Reclamation and 
Enforcement

Pennsylvania; Conditional Approval of the 
Permanent Program Submission and 
Approval of the Abandoned Mine Land 
Reclamation Plan Under the Surface 
Mining Control and Reclamation Act of 
1977; Final Rules
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D EP AR TM EN T O F TH E  INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 938

Conditional Approval of the 
Permanent Program Submission From 
the Commonwealth of Pennsylvania 
Under the Surface Mining Control and 
REclamation Act of 1977

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
a c t i o n : Final rule.

SUMMARY: The Commonwealth of 
Pennsylvania resubmitted to the 
Department of the Interior its proposed 
permanent regulatory program under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA), following an 
initial disapproval. The notice 
announcing the initial decision was 
published in the Federal Register, 
October 22,1980 (45 FR 69970-69977). 
The purpose of the resubmission is to 
demonstrate the Commonwealth’s intent 
and capability to administer and enforce 
the provisions of SMCRA and the 
permanent regulatory program 
regulations, 30 CFR Chapter VII. This 
rule grants conditional approval of the 
Pennsylvania regulatory program.

After providing opportunities for 
public comment and conducting a 
thorough review of the complete 
program submission, the Secretary of 
the Interior has determined that the 
Pennsylvania program meets the 
requirements of SMCRA and the Federal 
permanent program regulations, except 
for the minor deficiencies discussed 
below under “ s u p p l e m e n t a r y  
in f o r m a t io n .”  Accordingly, the 
Secretary of the Interior has 
conditionally approved the 
Pennsylvania program.

A new Part 938 is being added to 30 
CFR Chapter VII to implement this 
decision.
e f f e c t iv e  d a t e : This conditional 
approval is effective July 3171982. This 
conditional approval will terminate as 
specified in 30 CFR 938.11, unless the 
deficiencies identified below have been 
corrected in accordance with the dates 
specified in 30 CFR 938.11, adopted 
below.
FOR FURTHER INFORMATION CONTACT: 
Mr. Arthur Abbs, Chief, Division of 
State Program Assistance, Program 
Operations and Inspection, Office of 
Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, South Building, 1951

Constitution Avenue, NW., Washington,
D.C. 20240; Telephone: (202) 343-5361. 
ADDRESSES: See “ SUPPLEMENTARY 
INFORMATION” for addresses where 
copies of the Pennsylvania program and 
administrative record on the 
Pennsylvania program are available. 
SUPPLEMENTARY INFORMATION:

Availability of Copies
Copies of the Pennsylvania program 

with modifications and the 
administrative record on the 
Pennsylvania program, including the 
letter from the Pennsylvania Department 
of Environmental Resources agreeing to 
correct the deficiencies which resulted 
in the conditional approval, are 
available for public inspection and 
copying during regular business hours 
at:
Pennsylvania Department of 

Environmental Resources, Fulton 
Bank Building, Tenth Floor, Third and 
Locust Streets, Harrisburg, 
Pennsylvania 17120; Telephone: (717) 
787-4686

Office of Surface Mining, 100 Chestnut 
Street, Suite 300, Harrisburg, 
Pennsylvania 17101; Telephone: (717) 
782-4036

Office of Surface Mining, Room 5315, 
1100 “L” St., NW., Washington, D.C. 
20240; Telephone: (202) 343-7896 
In addition, copies of the full text of 

the proposed program with 
modifications are available for 
inspection and copying during regular 
business hours at the following 
locations:
Office of Surface Mining, Wilkes Barre 

Office, 20 N. Pennsylvania Avenue, 
Room 3107, Wilkes Barre, PA 18701; 
Phone: (717) 823-0563 

Department of Environmental 
Resources, Pittsburgh Regional Office, 
The Kossman Building, 100 Forbes 
Avenue, Pittsburgh, PA 15222; Phone: 
(412) 565-5023

Department of Environmental 
Resources, Williamsport Regional 
Office, 200 Pine Street, Williamsport, 
PA 17701; Phone: (717) 327-3636 

Department of Environmental 
Resources, Meadville Regional Office, 
1012 Water Street, Meadville, PA 
16335; Phone: (814) 724-8557 

Department of Environmental 
Resources, Potts ville District Office, 
Motor Contracts Building, 108 S. 
Claude A Lord Blvd., Pottsville, PA 
17901; Phone: (717) 622-8181 

Department of Environmental 
Resources, Hawk Run District Office, 
Hawk Run Water Treatment Plant, 
Hawk Run, PA 16840; Phone: (814) 
342-5399

Department o f Environmental 
Resources, Ebensburg District Office, 
The Prave Building, 122 S. Center 
Street, Ebensburg, PA 15931; Phone: 
(814)472-6344

Office of Surface Mining, Johnstown 
Office, Penn Traffic Bldg.» 3rd Floor,
319 Washington Street, Johnstown, PA 
15901; Phone: (814) 533-4223 

Department of Environmental 
Resources, Wilkes Barre/Kingston 
Regional Office, 90 East Union St., 2nd 
Floor, Wilkes Barre, PA 18701; Phone: 
(717) 826-2511

Department of Environmental 
Resources, Harrisburg Regional 
Office, 407 South Cameron Street, 
Harrisburg, PA 17101; Phone: (717) 
783-2818

Department of Environmental 
Resources, Norristown Regional 
Office, 1875 New Hope Street, 
Norristown, PA 19401; Phone: (215) 
631-2400

Department of Environmental 
Resources, Knox District Office,
White Memorial Bldg., Knox, PA 
16232; Phone: (814) 797-1191 

Department of Environmental 
Resources, Greensburg District Office, 
Armbrust Professional Bldg., R.D. #2, 
Greensburg, PA 15601; Phone: (412) 
925-8115

A. Background
The general background on the 

permanent program, the state program 
approval process, and the Pennsylvania 
program submission werff discussed in 
the Federal Register, October 22,1980 
(45 FR 69971-69974). Readers should 
refer to the October 22,1980, notice for 
details on this background information. 
Subsequent to that notice, amendments 
to the Federal regulations were 
published on January 23,1981 (46 FR 
7894 and 7906); June 30,1981 (46 FR 
33980); July 17,1981 (46 FR 37232); 
August 17,1981, (46 FR 41702-41706); 
September 29,1981 (46 FR 47720); 
October 8,1981 (46 FR 50018-50019); 
October 28,1981 (46 FR 53376); 
November 2,1981 (46 FR 54495); and 
June 17,1982 (47 FR 26356). An 
interpretive rule was published 
November 7,1980 (45 FR 73945-73946), 
Additional regulations were suspended 
pending further rulemaking on August 
19,1981 (46 FR 42063).

Also, in the October 22,1980 Federal 
Register notice, the Secretary 
announced his disapproval of the 
Pennsylvania program. This decision 
was made primarily because the 
Pennsylvania program did not have fully 
enacted laws and regulations before the 
104th day after program submission, as 
required by 30 CFR 732.11(d).
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B. Background on the Pennsylvania 
Resubmissien

In accordance with the procedures set 
forth in 30 CFR 732.13(f), the 
Commonwealth of Pennsylvania had 60 
days from the date of publication of the 
Secretary’s initial decision in which to 
resubmit a revised program for 
consideration. Pennsylvania was to 
resubmit its revised program for 
consideration on December 22,1980. On 
November 26,1980, Commonwealth 
Court Judge James C. Crumlish issued a 
preliminary injunction enjoining the 
Pennsylvania Department of 
Environmental Resources (DER) from 
submitting a program to achieve 
primacy under SMCRA (In re: Keystone 
Bituminous Coal vs DER and 
Pennsylvania Coal Mining Association 
vs DER) (Administrative Record No. PA 
257). Judge Crumlish ruled that the 
Department of Environmental Resources 
was preliminarily enjoined and 
restrained from submitting a regulatory 
program to OSM until such time that 
judicial challenges to SMCRA and the 
regulations promulgated thereunder 
were finally adjudicated, but in no event 
longer than one year in accordance with 
Section 503 of SMCRA. 9

On December 19,1980, the 
Department of Environmental Resources 
notified the Secretary of the Interior of 
the injunction and that Pennsylvania 
would not be resubmitting a program on 
December 22,1980 because of the 
injunction. (Administrative Record No. 
PA 257).

On November 26,1981, the 
preliminary injunction prohibiting the 
Department of Environmental Resources 
from resubmitting a regulatory program 
to OSM expired. An announcement was 
published in the Federal Register on 
November 2,1981 (46 FR 54495) of the 
Secretary’s policy to allow any state 
subject to an injunction prohibiting 
resubmission of a program sixty days 
following expiration of the injunction in 
which to resubmit its program. 
Pennsylvania resubmitted its program to 
OSM on January 25,1982 
(Administrative Record No. PA 292). 
Announcement of Pennsylvania’s 
resubmission was made in two 
newspapers of general circulation 
within the Commonwealth of 
Pennsylvania and published in the 
Federal Register on January 29,1982 (47 
FR 4318-4320). That Federal Register 
notice also announced a public comment 
period extending to March 3,1982, and a 
public hearing which was held in 
Harrisburg, Pennsylvania, on February
25,1982. On April 9,1982, and May 5, 
1982, Pennsylvania submitted to OSM 
revisions to its resubmission of January

25,1982, (Administrative Record Nos.
PA 321 and 336). To allow the public 
sufficient time to review and comment 
on the revisions to the Pennsylvania 
program, notices acknowledging receipt 
of the revisions and reopening the public 
comment period until May 10,1982, and 
later extending the comment period until 
May 21,1982, were published in the 
Federal Register on April 9,1982, (47 FR 
15368) and May 7,1982, respectively (47 
FR 19721-19722).

Public disclosure of comments by 
Federal agencies was made on June 11, 
1982, in the Federal Register (47 FR 
25383-25384).

The Regional Director completed his 
program review on June 18,1982, and 
forwarded the public hearing 
transcripts, written presentation, and 
copies of all comments to the Director of 
OSM together with a recommendation 
that the program be conditionally 
approved.

On July 7,1982, the Environmental 
Protection Agency transmitted its 
written concurrence on the 
Pennsylvania program (Administrative 
Record No. PA 375).

On June 29,1982, the Director 
recommended to the Secretary that the 
Pennsylvania program be approved 
conditionally.

The basis and purpose statement for 
the Secretary’s decision to conditionally 
approve Pennsylvania’s program 
consists of this notice and the October
22,1980, Federal Register notice 
announcing the Secretary’s initial 
decision. Throughout the remainder of 
this notice, “Pennsylvania program” or 
“Pennsylvania submission” means the 
resubmission (Administrative Record 
No. PA 292), as amended on April 9,
1982, (Administrative Record No. PA 
321) and May 5,1982, (Administrative 
Record No. PA 336) together with the 
initial submission of February 29,1980, 
(Administrative Record No. PA 1) as 
amended on June 9,1980,
(Administrative Record No. PA 97). The 
terms "Pennsylvania surface mining 
laws” or "state surface mining laws” 
refer to the laws submitted by 
Pennsylvania as part of its 
resubmission. These laws consist of The 
Administrative Code of 1929 (Ad. Code), 
Coal Refuse Disposal Control Act 
(CRDCA), Surface Mining Conservation 
and Reclamation Act (PASMCRA), The 
Bituminous Mine Subsidence and Land 
Conservation Act (BMSLCA) and The 
Clean Streams Law (TCSL). The term 
“Pennsylvania regulations” refers to 
Title 25 of the Pennsylvania Code, 
Chapters 86,87, 88, 89 and 90, submitted 
by Pennsylvania as part of its program 
resubmission, and the amendments

adopted thereto on April 20,1982. 
Citations to specific Pennsylvania 
regulations are denoted by the preface 
"PA.”

The Secretary’s findings below are 
organized to follow the order set forth in 
Section 503 of SMCRA and 30 CFR
732.15, respectively. These sections *  
specify the findings which the Secretary 
must make before he may approve a 
regulatory program.

C. The Secretary’s Findings 
Finding 1

The Secretary finds that the 
Pennsylvania surface mining laws 
provide, except as noted in subsequent 
Findings, for the regulation of surface 
coal mining and reclamation operations 
on non-Indian and non-Federal lands in 
Pennsylvania in accordance with the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA).

This finding is based on the 
requirements of Section 503(a)(1) of 
SMCRA (30 U.S.C. 1253(a)(1)). An 
analysis of the issues underlying this 
finding is found in Findings 12 through 
30, below.

Finding 2
The Secretary finds that the 

Pennsylvania surface mining lalva 
provide, except as noted in subsequent 
Findings, sanctions for violations of 
Pennsylvania laws, regulations, or 
conditions of permits concerning surface 
coal mining and reclamation operations 
and that these sanctions meet, except as 
noted in subsequent Findings, the 
requirements of SMCRA, including civil 
and criminal actions, forfeiture of bonds, 
suspensions, revocations and 
withholding of permits, and the issuance 
of cease-and-desist orders by the 
Department of Environmental Resources 
or its inspectors.

This finding is based on the 
requirements of Section 503(a)(2) of 
SMCRA (30 U.S.C. 1253(a)(2)). An 
analysis of the issues underlying this 
finding is found in Findings 7 ,18 ,19  and 
20, below.
Finding 3

The Secretary finds that the 
Department of Environmental Resources 
has demonstrated that it has sufficient 
administrative and technical personnel 
and funds to enable Pennsylvania to 
regulate surface coal mining and 
reclamation operations in accordance 
with the requirements of SMCRA.

This finding is based on the 
requirements of Section 503(a)(3) of 
SMCRA (30 U.S.C. 1253(a)(3)). An 
analysis of the issues underlying this 
finding is found in Finding 30, below.
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Finding 4
The Secretary finds that the 

Pennsylvania surface mining laws 
provide, except as noted below, for the 
effective implementation, maintenance, 
and enforcement of a permit system that 
meets the requirements of SMCRA for _  
the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-Federal lands within 
Pennsylvania.

This finding is based on the 
requirements of Section 503(a)(4) of 
SMCRA (30 U.S.C. 1253(a)(4)). An 
analysis of the issues underlying this 
finding is found in Finding 14, below.

Finding 5
The Secretary finds that Pennsylvania 

has established a process for the 
designation of areas as unsuitable for 
surface coal mining in accordance with 
Section 522 of SMCRA.

This finding is based on the 
requirements of Section 503(a)(5) of 
SMCRA (30 U.S.C. 1253(a)(5)). An 
analysis of the issues underlying this 
finding is found in Finding 21, below.

Finding 6
The Secretary finds that Pennsylvania 

has established, for the purpose of 
avoiding duplication, a process for 
coordinating the review and issuance of 
permits for surface coal mining and 
reclamation operations with other 
federal and state permit processes 
applicable to the proposed operations.

This finding is based on the 
requirements of Section 503(a)(6) of 
SMCRA (30 U.S.C. 1253(a)(6)). An 
analysis of the issues underlying this 
finding is found in Findings 13 and 14, 
below.

Finding 7
The Secretary finds that Pennsylvania 

has enacted regulations, except as noted 
in subsequent Findings, consistent with 
regulations issued pursuant to SMCRA.

This finding is based on the 
requirements of Section 503(a)(7) of 
SMCRA (30 U.S.C. 1253(a)(7)). An 
analysis of the issues underlying this 
finding is found in Findings 12,13,14,17, 
19 and 20, below.

Pennsylvania has developed and 
submitted with its program resubmission 
of January 25,1982, and revisions 
thereto, regulations to implement 
Pennsylvania’s surface mining laws. 
These regulations, for the most part, are 
being enacted as temporary rules 
concurrent with the decision announced 
in this notice. This action is consistent 
with the requirements of SMCRA in that 
Pennsylvania has the necessary 
authority to enforce a permanment

regulatory program at the time approval 
by the Secretary is effective.

In resubmitting its program, 
Pennsylvania submitted regulations 
which were adopted on December 20, 
1980, and superseded portions of them in 
later resubmissions with amendments 
thereto (See Part B entitled "Background 
on the Pennsylvania Program" of this 
Federal Register notice). The amended 
regulations were adopted by the 
Pennsylvania Environmental Quality 
Board (EQB) on April 20,1982, and will 
take effect upon program approval. In 
adopting these regulations, the EQB 
issued an order on April 20,1982 
(Administrative Record No. PA 336 p.
91) stating that any revisions to the 
Pennsylvania regulations found by the 
Secretary to be insufficient under 
Federal law shall be void and 
superseded by regulations previously 
adopted by the Environmental Quality 
Board on December 20,1980 (10 Pa. Bull. 
4789). Those issues which were resolved 
through effectuating the EQB order are 
found at Findings 13.6,13.7 and 14.11, 
below.

The Department of Environmental 
Resources submitted additional revised 
regulations to the EQB on June 15,1982, 
which, if adopted, should resolve many 
of the concerns outlined herein 
regarding Pennsylvania’s permanent 
program regulations. As discussed in 
Part F of this notice, the revised 
regulations are expected to be adopted 
as emergency rules by October 1982. 
Upon receiving program approval, 
Pennsylvania plans to initiate formal 
rulemaking on PA Chapters 86, 87, 88, 89. 
and 90. For the most part, this process is 
not expected to be completed before 
May 1983.

Finding 8
The Secretary has, through OSM, 

solicited and publicly disclosed the 
views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other Federal agencies concerned 
with or having special expertise 
pertinent to the proposed Pennsylvania 
program.

This finding is based on the 
requirements of Section 503(b)(1) of 
SMCRA (30 U.S.C. 1253(b)(1)) and on the 
information contained in the Federal 
Register notice published June 11,1982 
(47 FR 25383-25384). This notice 
identified the Federal agencies from 
which comments were solicited, the 
agencies which responded and the 
offices of OSM and the Pennsylvania 
Department of Environmental Resources 
at which copies of the comments were 
made available.

Finding 9
The Secretary has obtained thé 

Written concurrence of the 
Administrator of the Environmental 
Protection Agency with respect to those 
aspects of the Pennsylvania program 
being approved today and which relate 
to air or water quality standards 
promulgated under the authority of the 
Clean Water Act, as amended (33 U.S.C. 
1151-1175) and the Clean Air Act, as 
amended (42 U.S.C. 1857 et seq.J.

This finding is based on the 
requirements of Section 503(b)(2) of 
SMCRA (30 U.S.C. 1253(b)(2)) and on the 
letter transmitted by the Administrator 
of EPA to the Secretary on July 7,1982.
A copy of this letter has been placed in 
the Pennsylvania Administrative Record 
(Administrative Record No. PA 375).

Finding 10
The Secretary, through the OSM 

Regional Director for Region I, held a 
public meeting, in Indiana, Pennsylvania, 
on April 10,1980, to discuss the 
Pennsylvania program submission and 
its completeness, held public hearings in 
Indiana and Harrisburg, Pennsylvania, 
on July 14 and 15,1980, respectively, on 
the adequacy of the Pennsylvania 
program submission, and subsequently 
held a public hearing on February 25, 
1982, in Harrisburg, on the resubmitted 
program.

This finding is based on the 
requirements of Section 503(b)(3) of 
SMCRA (30 U.S.C. 1253(b)(3)).

Finding 11
The Secretary finds that the 

Commonwealth of Pennsylvania has the 
legal authority and sufficient qualified 
personnel necessary for the enforcement 
of the environmental protection 
standards of SMCRA and 30 CFR 
Chapter VII.

This finding is based on the 
requirements of Section 503(b)(4) of 
SMCRA (30 U.S.C. 1253(b)(4)). Analysis 
of the issues underlying this finding is 
found in Findings 12 through 30, below.

Finding 12
The Secretary finds that the 

Pennsylvania program provides, except 
as noted below, for carrying out the 
provisions and meet the purposes of 
SMCRA and 30 CFR Chapter VII.

This finding is made under the 
requirements of 30 CFR 732.15(a). 
Analysis of the issues underlying this 
finding is found throughout this Federal 
Register notice.

Finding 13
The Secretary finds that the 

Pennsylvania Department of
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Environmental Resources (DER) has, 
except as noted below, the authority 
under Pennsylvania surface mining laws 
and regulations to implement, 
administer, and enforce all applicable 
requirements consistent with 30 CFR 
Chapter VII, Subchapter K (Performance 
Standards) and the Pennsylvania 
program includes provisions adequate to 
do so, with the exceptions noted below. 
This finding is made under the 
requirements of 30 CFR 732.15(b)(1).

Pennsylvania incorporates provisions 
corresponding to Sections 515 and 516 of 
SMCRA and provisions of Subchapter K 
of 30 CFR Chapter VII in several 
sections of CRDCA, PASMCRA and 
TCSL and throughout the Pennsylvania 
regulations, Chapters 87, 88, 89 and 90 of 
Title 25 Pennsylvania Code.

Discussion of significant issues raised 
during the review of the Pennsylvania 
environmental performance standards 
follows.

13.1 PA 87.112(b) and PA 90.112(b) 
do not provide that impoundments 
greater than 20 feet in height or which 
have a storage capacity of equal to or 
greater than 20 acre-feet comply with 
the spillway design and factor of safety 
criteria contained in 30 CFR 816.46(q) (1) 
and (2). The requirement that larger 
dams have the capability to pass larger 
storms and attain a demonstrated level 
of stability beyond that of smaller 
structures is a common engineering and 
regulatory practice. Pennsylvania has a 
dam regulatory process that provides 
design standards for such structures.
The Federal regulations contain these 
standards to establish a greater degree 
of protection of public health, safety and 
environment where the release of 
significant volumes of water could result 
from catastrophic failure of larger 
impoundments. Approval of the 
Pennsylvania program is conditioned 
upon the addition of language in its 
regulations or other program 
amendment to provide special 
requirements for impoundments which 
are no less effective than 30 CFR 
816.46(q) (1) and (2).

13.2 30 CFR 816.46(t) and 816.49(f) 
require that all impoundments be 
examined for structural weakness, 
erosion, and other hazardous conditions 
by a qualified person every seven days 
in accordance with 30 CFR 77.216-3. 
Inspection of ponds not meeting the size 
criteria of MSHA regulations (30 CFR 
77.216(a)) may be done quarterly with 
the approval of the regulatory authority. 
In addition, ponds meeting the MSHA 
size criteria must be routinely inspected 
by a qualified registered professional 
engineer or someone under his 
supervision. Reports of any inspections, 
monitoring and modifications must be

maintained as specified in 30 CFR 
77.216-3. PA 87.112(b)(1) and PA 
90.112(b)(1) only require inspection of 
sedimentation ponds during 
construction. Also, PA 87.111(a) and PA 
90.111(a) incorporate the requirements 
of PA Chapter 105. PA 105.131 only 
requires that dams, meeting the 
classification designation "1” or “2” of 
PA Chapter 105 (higher risk dams), be 
inspected and certified annually by a 
registered engineer. Impoundments that 
are improperly constructed, poorly 
maintained or operated can pose 
potential or actual threats to public 
safety and the environment. Frequent 
inspection allows assessment of 
performance and provides for timely 
adjustments as necessary. Therefore, the 
Secretary finds that PA 87.111(a), 
87.112(b)(1), 90.111(a) and 90.112(b)(1) 
are less effective than 30 CFR 816.46(t) 
and 816.49(f), in that inspections are 
limited to sedimentation ponds during 
construction and larger high risk 
structures after construction and in that 
the frequency of inspection is 
inconsistent with that established under 
30 CFR 77.216-3. Consequently, approval 
of the Pennsylvania program is 
conditioned upon the addition of 
language in its regulations or other 
program amendment to provide for 
standards which are no less effective 
than the Federal requirements.

13.3 According to 30 CFR 
816.49(a)(5), structures that can: (1) 
impound 20 acre-feet or more of water, 
sediment or slurry to an elevation of five 
feet or more above the upstream toe; or,
(2) impound to an elevation of 20 feet or 
more above the upstream toe (MSHA 30 
CFR 77.216(a)) must comply with the 
requirements contained in the U.S. Soil 
Conservation Service Technical Release 
60 (TR-80), Earth Dams and Reservoirs, 
June 1976. Impoundments that do not 
meet the size criteria above must 
comply with the requirements contafned 
in the U.S. Soil Conservation Service 
Practice Standard 378 (PS-378), Ponds, 
October 1978. Pennsylvania regulations, 
however, utilize a different set of dam 
size criteria to categorize requirements 
for large and small structures. For small 
dams, the Soil Conservation Service’s 
“Pennsylvania PS-378” is referenced in 
PA 87.112(b) and 90.112(b). For large 
dams, PA 87.112(a) and 90.112(a) 
reference PA Chapter 105. PA Chapter 
105 requires state-of-the-art design and 
construction. Pennsylvania stated in its 
Attorney General’s opinion that the 
state-of-the-art requirement would be 
satisfied through adherence to a 
reference list of acceptable guidelines, 
including TR-60, Design o f Small Dams, 
etc. The Secretary finds that this 
provision is no less effective than the

Federal rules in satisfying the 
requirements for large dams 
encompassed by PA 87.112(a) and PA 
90.112(a). Inasmuch as Pennsylvania’s 
categorization of large and small dams 
is less effective than the Federal 
counterparts, the Secretary further finds 
that the use of PA PS-378, other than as 
intended, is inappropriate, e.g. other 
than for low risk (SCS “class A”) 
structures with height times storage 
products less than 3000, or structures 35 
feet or less in height. Accordingly, 
approval of the Pennsylvania program is 
conditioned upon the inclusion of 
language in PA 87.112(b) and 90.112(b) of 
other program amendment to ensure 
that impoundments which meet MSHA 
criteria (30 CFR 77.216(a)) comply with 
the requirements of TR-60 in 
accordance with 30 CFR 816.49(a)(5).

13.4 30 CFR 816.49(h) requires that 
annual certification reports for ponds, 
dams and impoundments contain 
information on monitoring and 
instrumentation, design versus actual 
water levels periodically taken 
throughout the reporting period, existing 
storage capacity, the presence of fires, 
and any other aspects of the dam which 
might affect stability. Certification 
reports serve as notification to the 
regulatory authority that structures are 
performing as intended; that the 
permittee is properly maintaining the 
facility; that any problems which occur, 
or are likely to occur, are or have been 
addressed; and that a qualified 
professional has found conditions 
conforming with standard engineering 
practices. The Secretary finds that PA 
87.112 and PA 90.112 contain no 
provisions requiring that the information 
discussed above be contained in the 
certification reports. Accordingly, 
approval of the Pennsylvania program is 
conditioned upon the adoption of 
requirements in its regulations or other 
program amendment which are no less 
effective than those in 30 CFR 816.49(h).

13.5 PA 87.143 is less effective than 
30 CFR 816.102(b) by allowing 
alternatives to contouring and terracing 
where the land is proposed to be made 
suitable after mining and reclamation 
for industrial, commercial, agricultural, 
residential, recreational or public use. 
SMCRA does not specifically allow for 
alternatives to approximate original 
contour as proposed by Pennsylvania. 
Therefore, the Secretary finds that a 
variance provision to approximate 
original contour for non-steep slope 
areas is not inconsistent with the 
approximate original contour 
requirements of Section 515 of SMCRA. 
However, the provisions of Sections 
515(e) (1) and (3) require complete
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backfilling, elimination of the highwall, 
improvement of the watershed control of 
the area, and concurrence of appropriate 
land use planning agencies and surface 
owner(s) that the potential use of the 
affected land will constitute an equal or 
better economic or public use. PA 87.143 
does not contain any similar 
requirements. Therefore, approval of the 
Pennsylvania program is conditioned 
upon the inclusion of language in PA
87.143 to reflect the requirements of 
Sections 515 (e)(1) and (e)(3) of SMCRA. 
(For a detailed discussion of the Section 
515(e) variance to the approximate 
original contour requirements, see the 
preamble discussion of proposed rules 
for postmining land uses and variances 
from approximate original contour (47 
FR 16153-16156, April 14,1982)).

13.6 PA 89.51(d) only requires that 
underground mine operators mark the 
perimeter of all coal storage and 
preparation plant areas. 30 CFR 
817.11(d) and Section 701(17) of SMCRA 
require that the person conducting 
underground mining clearly mark the 
perimeter of all areas affected by 
surface operations or facilities before 
mining initiates. If the perimeters of 
such areas change, the perimeter 
markers must be adjusted accordingly. 
Proper marking of perimeters is 
necessary in preventing equipment 
operators from inadvertently entering 
areas not authorized for disturbance. 
Therefore, the Secretary disapproves PA 
89.51(d) regarding perimeter markers. In 
accordance with the Environmental 
Quality Board’s order of April 20,1982 
(Administrative Record No. PA 336), any 
revisions to the Pennsylvania 
regulations found by the Secretary to be 
insufficient under Federal law shall be 
void and superseded by regulations 
previously adopted by the 
Environmental Quality Board on 
December 20,1980 (10 Pa. Bull. 4789). 
The Secretary finds that the provisions 
of PA 89.72(d) of Pennsylvania’s 
December 20,1980 regulations are no 
less effective than 30 CFR 817.11(d) and 
thus requires no condition.

13.7 PA 89.65 does not prohibit the 
use of persistent pesticides on the area 
during underground mining and 
reclamation as set forth in 30 CFR 
817.97(d)(7). Therefore, the Secretary 
disapproves PA 89.65 regarding the use 
of pesticides. In accordance with the 
Environmental Quality Board’s order of 
April 20,1982 (Administrative Record 
No. PA 336) any revisions to the 
Pennsylvania regulations found by the 
Secretary to be insufficient under 
Federal law shall be void and 
superseded by regulations previously 
adopted by the Environmental Quality

Board on December 20,1980 (10 Pa. Bull. 
4789). Since PA 89.105(d)(7) of 
Pennsylvania’s December 20,1980 
regulations contain provisions no less 
effective than 30 CFR 817.97(d)(7), no 
condition is necessary.

13.8 PA 89.86(a)(1) only requires that 
an underground mining operator 
establish an effective and permanent 
vegetative cover, while Section 516(b)(6) 
of SMCRA and 30 CFR 817.111(a) 
require that an operator must establish a 
diverse vegetative cover, as well as an 
effective and permanent vegetative 
cover. A diverse vegetative cover is 
necessary to ensure that the failure of, 
one species through drought or disease 
does not result in an elimination of all 
vegetation which would result in serious 
erosion. Approval of the Pennsylvania 
program is conditioned upon the 
issuance of regulations or program 
amendment to require the establishment 
of a diverse vegetative cover for 
underground mining operations which is 
no less effective than 30 CFR 817.111(a) 
and in accordance with Section 516(b)(6) 
of SMCRA.
Finding 14

The Secretary finds that the 
Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program includes, 
except as noted below, provisions to 
implement, administer and enforce a 
permit system consistent with 30 CFR 
Chapter VII, Subchapter G (Permits).
This finding is made under the 
requirements of 30 CFR 732.15(b)(2).

Pennsylvania incorporates provisions 
corresponding to Sections 506, 507, 508, 
510, 511 and 513 of SMCRA and 
Subchapter G of 30 CFR Chapter VII in 
several sections of CRDCA, PASMCRA, 
BMSLCA and TCSL and throughout the . 
Pennsylvania regulations, Chapters 86, 
87, 88, 89 and 90 of Title 25 Pennsylvania 
Code. Chapters III and IV of the program 
submission contain a discussion of the 
Commonwealth’s system for permitting.

Discussion of significant issues raised 
during the review of the Pennsylvania 
permit provisions follows:

14.1 PA 90.11(a)(3) does not require a 
description of significant known 
archeological sites within the adjacent 
areas of a coal refuse permit area as set 
forth in 30 CFR 779.12 and in accordance 
with Section 507(b)(13) of SMCRA. 
Sections 102 and 522(e) of SMCRA and 
the National Historic Preservation Act 
protect cultural, historical and* 
archeological features both on and off 
the permitted area. A description of the 
sites is necessary to ensure that the 
regulatory authority has enough 
information to determine whether

mining activities will comply with 30 
CFR 761.11 and 786.19(e). Therefore, 
approval of Pennsylvania’s program is 
conditioned upon the inclusion of 
additional language in its regulations or 
other program amendment which is no . 
less effective than 30 CFR 779.12.

14.2 PA 88.30 does not require thé 
permit application for anthracite mining 
operations to contain a description of 
historic land use, if the premining use of 
the land was changed within five yeàrs 
before the anticipated date of beginning 
the proposed mining operation as set 
forth in 30 CFRy79.22(a)(l) and in 
accordance Section 508(a)(2)(A) of 
SMCRA. This information is necessary 
to enable the regulatory authority to 
evaluate the applicant’s plan to restore 
the affectéd area to the condition 
required by PA 88.133. If the premining 
land use has changed within five years 
preceding mining, the applicant is to 
describe the historic land use of the 
proposed mining area. However, in 
accordancé with Federal law, the 
regulatory authority is given the 
opportunity to determine the 
appropriate period for information on 
historical use based on the nature of 
changes that have occurred and local 
conditions and trends. Therefore, 
approval of the Pennsylvania program is 
conditioned upon the addition of 
language to its regulations or other 
amendments to its program requiring 
description of historic land use 
consistent with the Federal provisions 
cited above.

14.3 Section 529 of SMCRA applies 
all provisions of SMCRA to anthracite 
mining, except Sections 515, 516 and 
portions of Sections 509 and 519. All 
provisions of Sections 509 and 519 are 
applicable but for the specified bond 
limits and the period of revegetation 
responsibility. Using this standard of 
review, the Secretary has determined 
that anthracite mining is not exempt 
from all prime farmland provisions of 
SMCRA. Therefore, Pennsylvania must 
adopt prime farmland requirements of 
SMCRA for anthracite mining, except 
those provisions cited above. 
Specifically, PA 88.31 and PA 88.491 do 
not require the applicant to conduct a 
prime farmland investigation in 
accordance with 30 CFR 779.27, 783.27 
and Section 507(b)(16) of SMCRA. Prime 
farmland procedures must be followed 
for all mining activities in order to 
ensure the protection of prime farmland. 
For surface mines, the entire permit area 
must be investigated; whereas for 
underground mines, only the area 
proposed to be affected by surface 
operations or facilities need be 
investigated. Accordingly, approval of
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the Pennsylvania program is 
conditioned upon the inclusion of 
provisions in its regulations or other 
program amendment which are no less 
effective than the Federal requirements.

14.4 PA 87.73 does not require that 
the contents of the general plan for 
ponds, impoundments, banks, dams and 
embankments associated with surface 
mining operations be “prepared by, or 
under the direction of, and certified by a 
qualified registered professional 
engineer, or by a professional geologist 
with assistance from experts in related 
fields such as land surveying and 
landscape architecture“, as does 30 CFR 
780.25(a)(l)(i). This requirement 
originates from Section 507(b)(14) of 
SMCRA, which provides that only 
trained professionals may develop 
adequate plans for critical structures 
such as fills and impoundments which 
are prone to catastrophic failure. The 
permanent regulatory program 
envisioned that a general plan, 
concerning the description and location 
of such structures, the geologic and 
hydrologic assessment, and the 
evaluation of impacts from subsidence, 
was to be prepared by engineers 
registered on the basis of their 
experience in such designs. These 
portions of the design are important to 
the assurances of public safety and 
environmental protection intended by 
SMCRA. Although PA 87.73(d)(1) 
provides that a detailed plan be 
prepared by a registered professional 
engineer, the Secretary finds that the 
omission of the requirement for 
preparation of the general plan by a 
registered professional engineer or 
professional geologist is less effective 
than 30 CFR 780.25(a)(l)(i). Accordingly, 
approval of the Pennsylvania program is 
conditioned upon the inclusion of 
provisions in its regulations or other 
program amendment which are no less 
effective than the Federal requirements.

14.5 PA 90.39 does not specify that 
each detailed design plan must include 
any geotechnical investigation and 
design and construction requirements 
for impoundments associated with coal 
refuse operations as provided in 30 CFR 
780.25(a)(2)(ii) and 780.25(a)(3)(ii). While 
this requirement exists for coal waste 
structures in PA 90.39(f), the provisions 
must also be applicable to any sediment 
çontrol structure or other impoundments 
appurtenant to Chapter 90 activities. 
Therefore, approval of the Pennsylvania 
program is conditioned upon the 
inclusion of provisions in its regulations 
or other program amendment which are 
no less effective than the Federal 
requirements in this regard.

14.6 PA 87.73, 87.112(b), 90.39 and 
90.112(b) omit the Federal provisions of 
30 CFR 780.25 (b) and (c), which through 
incorporation of MSHA plan 
requirements, require that plans for all 
sedimentation ponds and permanent or 
temporary impoundments contain the 
geotechnical information specified in 30 
CFR 77.216-2(a) (5) and (6). Those 
structures under the jurisdiction of PA 
Chapter 105 (based on combinations of 
size/volume/watershed) are subject to 
the same plan requirements as MSHA 
structures; however, non-Chapter 105 
sediment or temporary and permanent 
impoundments are not required by PA
87.73, 87.112(b), 90.39 or 90.112(b) to 
include geotechnical information on the 
type, size, range of engineering 
properties of the embankment and 
foundation materials. These data are 
needed by the design and construction 
engineers and the regulatory authority 
for predicting stability, developing 
construction requirements, and 
anticipating the general performance of 
the structure. Without this information, 
the operation and reclamation plan 
cannot demonstrate achievement of the 
performance standards of SMCRA. The 
Secretary finds that the omission of 
these requirements renders the 
Pennsylvania regulations less effective 
than the Federal provisions, and 
conditions approval of the Pennsylvania 
program upon the addition of these plan 
requirements to its regulations or 
otherwise amend its program to be no 
less effective than the Federal 
requirements.

14.70 PA 87.73 and 90.93 do not 
require a stability analysis, supporting 
calculations and justification of 
parameters for structures 20 feet or 
higher or which impound more than 20 
acre-feet as required by 30 CFR 780.25(f) 
and 77.216-2(a)(13). As discussed in 
Finding 14.6 above, this type of 
geotechnical data is necessary to 
demonstrate that the performance 
standards of Section 515(b) of SMCRA 
are attainable, as required by Section 
510(b) of SMCRA. Therefore, approval 
of the Pennsylvania program is 
conditioned upon the inclusion of 
language in its regulations or other 
program amendment which is no less 
effective than 30 CFR 780.25(f).

14.8 PA 88.491(i) does not require 
that the permit application for anthracite 
underground mining opérations contain 
maps delineating all boundaries of lands 
and names of present owners of record 
of those lands, both surface and 
subsurface, included in or contiguous to 
the proposed permit area as set forth in 
30 CFR 783.24(a). Section 507(b)(2) of 
SMCRA*requires that the ownership of

both the surface and subsurface estates 
has to be established prior to mining. 
Therefore, approval of the Pennsylvania 
program is conditioned upon the 
addition of a requirement to its 
regulations or other program 
amendment which is no less effective 
than 30 CFR 783.24(a).

14.9 PA 69.141(d)(8) only requires 
that maps delineate the location of 
buildings, roads, surface water bodies, 
etc. for areas covered by a subsidence 
control plan. 30 CFR 783.24 and 783.25 
require that maps depict the location of 
such surface features for the entire 
permit area and be submitted with the 
permit application. Since a subsidence 
plan would not necessarily encompass 
the entire permit area, the Secretary 
finds PA 89.141(d)(8) less effective than 
30 CFR 783.24 and 783.25. Therefore, 
approval of the Pennsylvania program is 
conditioned upon the addition of 
language to its regulations or other 
program amendment requiring that the 
permit application contain maps 
identifying the location of certain 
surface features for the entire permit 
area which are no less effective than 30 
CFR 783.24 and 783.25 and in 
accordance with Section 507(b) (13) and 
(14) of SMCRA.

14.10 PA 88.491(i) and 89.141(d)(8)(ii) 
do not require maps showing the 
location of all buildings in and within
1.000 feet of the proposed permit area 
together with identification of the 
current use of such buildings as set forth 
in 30 CFR 783.24(d). Section 507(b)(13) of 
SMCRA is specific in requiring the 
mapped location of all buildings within
1.000 feet of the permit area. Moreover, 
information on building use is necessary 
to determine whether the building is an 
occupied dwelling under Section 
522(e)(5) of SMCRA. Identification of 
structures and their use is needed to 
determine the impact of mining and 
other functions in the community. 
Therefore, approval of these portions of 
the Pennsylvania program is 
conditioned upon the inclusion of 
provisions in its regulations or other 
program amendment which are no less 
effective than 30 CFR 783.24(d).

14.11 PA 89.141(d)(8)(iv) does not 
require that the permit application for 
underground mining operations contain 
a map showing each public road located 
in or within 100 feet of the proposed 
permit area as set forth in 30 CFR 
783.24(h) and in accordance with 
Sections 507(b)(13) and 522(e)(4) of 
SMCRA. This information is necessary 
to prevent or minimize disruption to 
traffic flows, hazards to travelers, and 
provide restoration of traffic flow and 
access after mining. Therefore, the
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Secretary disapproves PA 
89.141(d) (8) (iv) regarding public roads.
In accordance with the Environmental 
Quality Board’s order of April 20,1982 
(Administrative Record No. PA 336), any 
revisions to the Pennsylvania 
regulations found by the Secretary to be 
insufficient under Federal law shall be 
void and superseded by regulations 
previously adopted by the 
Environmental Quality Board on 
December 20,1980, (10 Pa. Bull. 4789). 
Since the provisions of PA 89.21(6) of 
Pennsylvania’s December 20,1980 
regulations are no less effective than 30 
CFR 783.24(h), no condition is necessary.

14.12 PA 86.37(12) does not require 
the applicant to obtain, with respect to 
prime farmland, a negative 
determination when proposing to mine 
coal in the anthracite region as set forth 
in 30 CFR 786.19(1) and in accordance 
with Section 510(d)(1) of SMCRA. This 
requirement ensures that the regulatory 
authority makes specific findings before 
issuing a permit for mining on prime 
farmland. Therefore, approval of the 
Pennsylvania program is conditioned 
upon the addition of language in its 
regulations or other program 
amendment which is no less effective 
than the provisions of 30 CFR 786.19(1). 
(See Finding 14.3 above.)

14.13 PA 86.38 does not require 
reconstruction of existing non- 
conforming structures without causing 
significant harm to the environment or 
public health or safety within six 
months after issuance of a permit as set 
forth in 30 CFR 786.21. The requirement 
to allow up to six months for 
reconstruction of existing non- 
conforming structures reflects the need 
to bring structures into compliance with 
the full complement of performance 
standards within a reasonably prompt 
period of time. Therefore, approval of 
the Pennsylvania program is 
conditioned upon the inclusion of 
language in its regulations or other 
program amendment to provide 
standards regarding reconstruction of 
non-conforming structures which are no 
less effective than 30 CFR 786.21.

Finding 15
The Secretary finds that the 

Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program contains 
adequate provisions to regulate coal 
exploration consistent with 30 CFR Parts 
776 and 815 and to prohibit coal 
exploration that does not comply with 
30 CFR Parts 776 and 815. This finding is 
made under the requirements of 30 CFR 
732.15(b)(3).

The Pennsylvania program 
incorporates provisions corresponding 
to Section 512 of SMCRA and 30 CFR 
Parts 776 and 815 (as related to coal 
exploration) in Section 3 of PASMCRA 
and throughout the Pennsylvania 
regulations, Chapters 86 and 89 of Title 
25, Pennsylvania Code. Chapter IV-G of 
the Pennsylvania program includes a 
discussion of the systems for coal 
exploration, review and approval.

Finding'16
The Secretary finds that the 

Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program contains 
adequate provisions to require that 
persons extracting coal incidental to 
government financed construction 
maintain information on site consistent 
with 30 CFR Part 707. This finding is 
made under the requirements of 30 CFR 
732.15(b)(4).

Operations extracting coal incidental 
to government-financed construction are 
not exempt from the requirements of the 
Pennsylvania surface mining laws and 
regulations.

Finding 17
The Secretary finds that the 

Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program contains 
adequate provisions to enter, inspect, 
and monitor all coal exploration and 
surface coal mining and reclamation 
operations on non-Indian and non- 
Federal lands within Pennsylvania 
consistent with the requirements of 
Section 517 (Inspection and Monitoring) 
of SMCRA and 30 CFR Chapter VII, 
Subchapter L (Inspection and 
Enforcement). This finding is made 
under the requirements of 30 CFR 
732.15(b)(5).

Provisions corresponding to Section 
517 of SMCRA and Subchapter L of 30 
CFR Chapter VII for inspection and 
enforcement are found in several 
sections of CRDCA, PASMCRA, 
BMSLCA, and TCSL, the Pennsylvania 
regulations, Subchapter H of Chapter 86 
of Title 25 Pennsylvania Code, and Parts 
200 and 300 of the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual. Chapters III and IV of the 
program submission contain a 
discussion of Pennsylvania’s inspection 
procedures to be implemented by the 
Department of Environmental 
Resources.
Finding 18

The Secretary finds that the 
Department of Environmental Resources

has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program contains, 
except as noted below, adequate 
provisions to implement, administer, 
and enforce a system of performance 
bonds and liability insurance, or other 
equivalent guarantees consistent with 30 
CFR Chapter VII, Subchapter J . 
(Performance Bonds). This finding is 
made under the requirements of 30 CFR 
732.15(b)(6).

Provisions corresponding to Sections 
509 and 519 of SMCRA and Subchapter J 
of 30 CFR Chapter VII for performance 
bonds are incorporated in several 
sections of CRDCA, PASMCRA, 
BMSLCA and TCSL and the 
Pennsylvania regulations, Subchapter F 
of Chapter 86 of Title 25, Pennsylvania 
Code. Chapters III and IV of the program 
submission contain descriptions of the 
Commonwealth’s process for 
implementing, administering and 
enforcing a system of performance 
bonds and liability insurance or other 
equivalent guarantees.

Discussion of significant issues raised 
during the review of the Pennsylvania’s 
bonding and insurance provisions 
follows:

18.1 PA 86.172(d) does not prohibit 
bond release for anthracite mining 
operations until after the soil 
productivity for prime farmlands has 
been returned to a level of yield 
comparable with non-mined prime 
farmland as set forth in 30 CFR 
807.12(e)(2) (iii) and in accordance with 
Section 519(c)(2) of SMCRA. This 
requirement ensures that soil 
productivity of prime farmland is 
returned to its original condition prior to 
mining. Since Section 529(a) of SMCRA 
does not provide an exemption for 
anthracite operations from these 
requirements of Section 519, the State 
program must include them. Therefore, 
approval of the Pennsylvania program is 
conditioned upon the inclusion of 
regulations or other program 
amendment which are no less effective 
than 30 CFR 807.12(e)(2)(iii). (See 
Finding 14.3 above.)

18.2 Although the Pennsylvania 
program meets the minimum 
requirements of Sections 509 and 519 of 
SMCRA and Subchapter J of 30 CFR 
Chapter VII, the Secretary is concerned 
about the continuing adequacy of the 
amount of the bond and permit fee 
required for permit areas that is applied 
to bond forfeitures in Pennsylvania. 
Pennsylvania has the authority and 
responsibility under PA 86.145 to review 
at least annually and, if necessary, 
revise the bonding amount required for 
permit areas to reflect the current cost of
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reclamation to this State. The Secretary 
is aware of the bonding adequacy 
review currently being conducted by the 
State. To facilitate OSM oversight of 
this matter, the Secretary requires 
Pennsylvania to submit the study to 
OSM and to make any adjustments as 
necessary to cover reclamation costs. 
OSM in its oversight program will 
closely monitor the bonding provisions 
in the Pennsylvania program and all 
other State programs.
Finding 19

The Secretary finds that the 
Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program contains 
adequate provisions to provide for civil 
and criminal sanctions for violations of 
Pennsylvania laws, regulations and 
conditions of permits and exploration 
approvals, including civil and criminal 
penalties in accordance with Section 518 
of SMCRA and consistent with 30 CFR 
Part 845, including the same or similar 
procedural requirements. This finding is 
made under the requirements of 30 CFR 
732.15(b)(7).

Provisions corresponding to Section 
518 of SMCRA and to 30 CFR 845 are 
incorporated in several sections of 
CRDCA, PASMCRA, BMSLCA and 
TCSL, the Pennsylvania regulations, 
Subchapter G of Chapter 86 of Title 25 
Pennsylvania Code, and Parts 200 and 
300 of the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual. Chapter IV of the program 
narrative contains descriptions of 
Pennsylvania’s procedures for civil and 
criminal sanctions.
Finding 20

The Secretary finds that the 
Department of Environmental Resources 
has, except as noted below, the 
authority under Pennsylvania surface 
mining laws and regulations and the 
Pennsylvania program contains 
adequate provisions to issue, modify, 
terminate and enforce notices of 
violation, cessation orders and show- 
cause orders in accordance with Section 
521 of SMCRA and consistent with 30 
CFR Chapter VII, Subchapter L 
(Inspection and Enforcement), including 
the same or similar procedural 
requirements. This finding is made 
under the requirements of 30 CFR 
732.15(b)(8).

Provisions corresponding to Section 
521 of SMCRA and to Subchapter L of 30 
CFR Chapter VII are included in several 
sections of CRDCA, PASMCRA, 
BMSLCA and TCSL, the Pennsylvania 
regulations. Subchapter H of Chapter 86 
of Title 25 Pennsylvania Code, and Parts

200 and 300 of the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual. Chapter IV of Pennsylvania’s 
program submission contains a 
discussion of the Commonwealth’s 
procedures for issuing, modifying, 
terminating or enforcing notices of 
violation, cessation orders and show- 
cause orders.

Discussion of significant issues raised 
in the review of the Commonwealth’s 
inspection and enforcement procedures 
are as follows:

20.1 Unlike 30 CFR 843.12 and 
Section 521(a)(3) of SMCRA, PA 86.211 
provides additional time beyond the 90 
days allowed for abatement if the time 
is essential for the achievement of the 
statutory standards of environmental 
protection. This provision is not 
consistent with the Federal 
requirements in that it does not 
adequately limit the circumstances 
when additional time^beyond the 90-day 
abatement period should be allowed. 
Accordingly, approval of the 
Pennsylvania program is conditioned 
upon the inclusion of language in its 
regulations or other program 
amendment that will limit the 
circumstances where abatement times in 
excess of 90 days will be permitted 
consistent with 30 CFR 843.12 and 
Section 521(a)(3) of SMCRA.

20.2 Neither PA 86.213 nor Part 300- 
2.10 of the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual requires the department to 
review and suspend a permit based on a 
pattern of violations consistent with 30 
CFR 843.13 and no less stringent than 
Section 521(a)(4) of SMCRA. 
Accordingly, approval of the 
Pennsylvania program is conditioned 
upon the addition of a requirement to its 
regulations or other program 
amendment providing for a mandatory 
review of permits for a pattern of 
violations and a suspension of a permit 
based on a pattern of three or more 
violations within a 12-month period if 
committed willfully or through 
unwarranted failure to comply 
consistent with 30 CFR 843.13 and no 
less stringent than Section 521(a)(4) of 
SMCRA.

Finding 21
The Secretary finds that the 

Department of Environmental Resources 
has the authority and the Pennsylvania 
program contains adequate provisions 
to designate areas as unsuitable for 
surface coal mining consistent with 30 
CFR Chapter VII, Subchapter F 
(Designation of Lands Unsuitable for 
Mining). This finding is made under the 
requirements of 30 CFR 732.15(b)(9).

Provisions corresponding to Section 
522 of SMCRA and to Subchapter F of 30 
CFR Chapter VII are included in several 
sections of CRDCA, PASMCRA and 
TCSL and the Pennsylvania regulations, 
Subchapter D of Chapter 86 of Title 25 
Pennsylvania Code. Chapter IV-E of the 
Pennsylvania program narrative 
describes the system by which petitions 
for designating areas unsuitable for 
surface coal mining will be received and 
processed and the establishment of a 
data base and inventory system.
Finding 22

The Secretary finds that the v
Department of Enyironmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program provides for 
public participation in the developmient, 
revision and enforcement of 
Pennsylvania laws and regulations and 
is consistent with the public 
participation requirements of SMCRA 
and 30 CFR Chapter VII. This finding is 
made under the requirements of 30 CFR 
732.15(b)(10).

Provisions corresponding to public 
participation requirements of SMCRA 
and 30 CFR Chapter VII are included 
throughout the Pennsylvania surface 
mining laws and the state regulations 
submitted as part of the program.
Chapter III—D of the program narrative 
describes the procedures for ensuring 
that adequate public participation is 
provided throughout the development 
and functioning of the state program.

Finding 23
The Secretary finds that the 

Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the Pennsylvania program includes 
adequate provisions to monitor, review 
and enforce the prohibition against 
indirect or dirqct financial interest in 
coal mining operations by employees of 
the Department of Environmental 
Resources consistent with 30 CFR Part 
705 (Restrictions on Financial Interests 
of State Employees). This finding is 
made under the requirements of 30 CFR 
732.15(b)(ll).

Provisions corresponding to Section 
517(g) of SMCRA and of 30 QFR Chapter 
VII are incorporated in Section 1928-A 
of the Administrative Code of 1929 and 
the Pennsylvania regulations,
Subchapter I of Chapter 86 of Title 25 
Pennsylvania Code. Chapter III—C of the 
Pennsylvania program narrative 
describes the system, for monitoring and 
enforcing prohibitions against indirect 
or direct financial interests in coal 
mining operations by State employees.
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Finding 24
The Secretary finds that the 

Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and regulations and 
the program includes adequate 
provisions to require the training, 
examination, and certification of 
persons engaged in or responsible for 
blasting and die use of explosives in 
accordance with Section 719 of SMCRA 
to the extent required for approval of its 
program. This finding is made under the 
requirements of 30 CFR 732.15(b)(12).

Provisions corresponding to Section 
719 of SMCRA are incorporated in 
Section 4.2(b) of PASMCRA.

Under 30 CFR 732.15(b)(12), the State 
is not required to implement regulations 
governing training, examination, and 
certification of blasters until six months 
after Federal regulations for these 
provisions have been promulgated. 
Federal regulations have not been 
promulgated at this time. Whenever 
OSM issues final rules on this subject, 
Pennsylvania will be required to have 
regulations consistent with them and 
provide a description of the system for 
implementing these provisions as 
required by 30 CFR 731.14(g)(13).

Finding 25
The Secretary finds that the 

Department of Environmental Resources 
has the authority by law and regulation 
and the Pennsylvania program contains 
adequate provisions to provide for small 
operator assistance consistent with 30 
CFR Part 795 (Small Operator 
Assistance). This finding is made under 
the requirements of 30 CFR 732.15(b) (13).

Provisions corresponding to Section 
507(c) of SMCRA are incorporated in 
Section 18.7 of PASMCRA and the 
Pennsylvania regulations, Subchapter C 
of Chapter 86 of Title 25 Pennsylvania 
Code. Chapter IV-F of the Pennsylvania 
program narrative describes the small 
operator assistance program within the 
Commonwealth.

Finding 26
The Secretary finds that the 

Department of Environmental Resources 
has the authority under Pennsylvania 
surface mining laws and the 
Pennsylvania program contains 
adequate provisions to provide for the 
protection of employees of the 
Department of Environmental Resources 
in accordance with the protection 
afforded Federal employees under 
Section 704 of SMCRA. This finding is 
made under the requirements of 30 CFR 
732.15(b)(14). ^

Section 18.6 of PASMCRA, Section 7 
of CRDCA, Section 17.1 of BMSLCA,

and Section 611 of TCSL provide for 
government employee protection in 
accordance with Section 704 of SMCRA.

Finding 27
The Secretary finds that the 

Department of Environmental Resources 
has, except as discussed below, the 
authority by law and regulation and the 
Pennsylvania program contains 
adequate provisions to provide for 
administrative and judicial review of 
state program actions in accordance 
with Sections 525 and 526 of SMCRA 
and 30 CFR Chapter VII, Subchapter L 
(Inspection and Enforcement). This 
finding is made under the requirements 
of 30 CFR 732.15(b)(15).

Provisions corresponding to Sections 
525 and 526 of SMCRA are incorporated 
in several sections of CRDCA, 
PASMCRA, BMSLCA, Ad. Code and 
TCSL and Subchapter H of Chapter 86 of 
Title 25 Pennsylvania Code. Chapter IV -, 
C of the program submission contains a 
discussion of Pennsylvania’s 
administrative and judicial review 
procedures.

Only one significant issue was raised 
in the review of the Pennsylvania 
administrative and judicial review 
procedures as follows:

27.1 Unlike 30 CFR 840.15 and 
Section 525(e) of SMCRA, Pennsylvania 
law does not adequately provide for 
awarding attorney’s fees. Although 
Section 307(b) of TCSL provides that 
costs and expenses, including attorney’s 
fees, can be awarded by the 
Environmental Hearing Board for any 
proceeding brought under the Act, 
Section 4(b) of PASMCRA, Section 5(i) 
of CRDCA and Section 5(q) of BMSLCA 
only authorize attorney’s fees for 
administrative proceedings involving 
permit approval or bond release. 
Therefore, approval of the Pennsylvania 
program is conditioned upon the 
addition of language to its laws or other 
program amendment providing that 
costs and expenses, including attorney’s 
fees, can be awarded for any proceeding 
brought under the aforementioned laws.

Finding 28
The Secretary finds that the 

Department of Environmental Resources 
has the authority under its surface 
mining laws and regulations and the 
Pennsylvania program contains 
adequate provisions to cooperate and 
coordinate with and provide documents 
and other information to the Office of 
Surface Mining under the provisions of 
30 CFR Chapter VII. This finding is 
made under the requirements of 30 CFR 
732.15(b)(16). .

Several sections'of the Pennsylvania 
8Ûrface mining laws and regulations

provide for public notice of applications 
for permits, applications for permit 
revisions and bond release and actions 
to revoke permits.

Finding 29

The Secretary finds that the 
Pennsylvania surface mining laws and 
regulations and the Pennsylvania 
program contain no provisions which 
would interfere with or preclude 
implementation of the provisions of 
SMCRA and 30 CFR Chapter VII. This 
finding is made under the requirements 
of 30 CFR 732.15(c).

In Pennsylvania’s permanent program 
submission, the following laws other 
than the Pennsylvania surface mining 
laws were referenced as legal authority 
for various sections of the Pennsylvania 
program:
Administrative Agency Law, PA C.S., Section 

501 et seq.;
Right to Know Law, 65 P.S., Section 66.1 et 

seq.;
Statutory Construction Act, 1 P.S., Section 

1925;
41 P.S., Section 202; and 
Administrative Code of 1929, 71 P.S., Section

201 et seq.
Other State laws and regulations 

directly affecting the regulation of 
surface coal mining and reclamation 
operations include:
Commonwealth Documents Law, 45 P.S., 

Section 1101 et seq.;
Appellate Court Jurisdiction, 17 P.S., Section 

411;
Open Meeting Law, 65 P.S., Section 261 et 

seq.;
42 P.S., Section 763;
Dam Safety Act, No. 1978-325;
Solid Waste Management Act 1980, July 7, 

1980, Section 101 et seq.;
Use of Explosives Act No. 362, July 10,1957, 

P.L. 685, as amended July 12,1961 and 
January 26,1966;

Explosives Act No. 537, July 1,1936, as 
amended April 27,1939 and May 22,1953; 

Air Pollution Control Act, January 8,1960,
P.L. (1959) 2119, Section 1, as amended; 

Pennsylvania Gas Operations, Well-Drilling, 
Petroleum and Coal Mining Act; Includes 
Act Number 225, Session of 1955; Act 
Number 722, Session of 1959; Act Number 
359, Session of 1961;

Act Number 17, Session 1972—Substrata 
Evaluation—School Districts;

Act Number 275, Session of 1970—Creation of 
Department of Environmental Resources; 

Title 25, Chapter 21, Environmental Hearing 
Board Rules and Regulations;

Title 25, Chapter 75, Solid Waste 
Management Rules and Regulations;

Title 25, Chapter 77, Mining Rules and 
Regulations;

Title 25, Chapter 79, Oil and Gas 
Conservation;

Title 25, Çhaptèr 91, General Provisions;
Title 25, Chapter 92, National Pollutant 

Discharge Elimination System;
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Title 25, Chapter 93, Water Quality 
Standards;

Title 25, Chapter 95, Wastewater Treatment 
Requirements;

Title 25, Chapter 97, Industrial Wastes;
Title 25, Chapter 101, Special Water Pollution 

Regulations;
Title 25, Chapter 102, Erosion Control;
Title 25, Chapter 105, Dam Safety and 

Waterway Management Rules and 
Regulations;

Title 25, Chapter 209, Coal Mines;
Title 25, Chapter 210, Use of Explosives; and 
Title 25, Chapter 211, Storage, Handling and 

Uses of Explosives.

In the substantive review of the 
program submission, these laws and 
regulations were reviewed as part of the 
adequacy analysis or reviewed for their 
potential for conflicting with the 
statutory and regulatory elements of the 
Pennsylvania program. No conflicts 
were found which might weaken those 
Pennsylvania surface mining laws and 
regulations which form the basis for 
implementation of a program consistent 
with the provisions of SMCRA and 30 
CFR Chapter VII.

The provisions in these laws and 
regulations which constitute 
Pennsylvania’s requirements 
corresponding to minimum standards 
found in SMCRA and 30 CFR Chapter 
VII are part of the state regulatory 
program being approved today.
Finding 30

The Secretary finds that the 
Pennsylvania Department of 
Environmental Resources has 
demonstrated that it will have sufficient 
legal, technical and administrative 
personnel and sufficient funding to 
implement, administer and enforce the 
provisions of the program, the 
requirements of 30 CFR 732.15(b)
(program requirements) and other 
applicable State and Federal laws. This 
finding is made under the requirements 
of 30 CFR 732.15(d).

D. Disposition of Agency and Public 
Comments

The comments received on the 
Pennsylvania program resubmission 
during the public comment period raised 
various issues. The Secretary 
considered these comments in 
evaluating Pennsylvania’s program, as 
indicated below.

In three instances public comments 
were submitted by a collection of 
organizations as a group. In one case, 
the organizations represented are: the 
Environmental Policy Institute (EPI), the 
National ^udubon Society, the National 
Wildlife Federation, the Pennsylvania 
Environmental Council, Inc., the 
Pennsylvania Federation of Sportsmen 
Clubs and the Sierra Club, Pennsylvania

Chapter. In addressing the comments 
made by this group, the Secretary has 
identified the commenters as “EPI et al.” 
The second group consists of the. 
Western Pennsylvania Surface Mining 
Operators Association; Sunbeam Coal 
Corporation of Boyers, Pennsylvania; 
West Freedom Mining Corporation of 
Kittanning, Pennsylvania; Kerry Coal 
Company of Portersville, Pennsylvania; 
and an individual. As this group of 
commenters specifically adopted and 
endorsed the comments made by the 
Pennsylvania Coal Mining Association 
(PCMA) and made no further or 
additional comments, the Secretary has 
identified the commenter as “PCMA et 
al." Comments by the third group, the 
Pennsylvania Chapter of the National 
Association of Water Companies et al., 
also includes those made by the 
American Water Works Service 
Company, Inc. since both organizations 
made similar comments. Comments from 
groups or agencies are identified by 
name but names of individuals have not 
been used.

In addition, as comments were 
received on both the December 20,1980, 
Pennsylvania regulations 
(Administrative Record No. PA 292) and 
the amended regulations 
(Administrative Records Nos. PA 321 
and 336), the Secretary found it 
necessary to address all comments on 
the regulations using the amended 
version of the Pennsylvania regulations 
as the basis for his comparative analysis 
with the Federal requirements. The only 
exception to this rule is the regulations 
governing anthricite mining which*were 
contained in the initial resubmission 
(Administrative Record No. PA 292) and 
which were not a part of the 
amendments. When issues or 
deficiencies may have, in fact, existed in 
the December 20,1980 regulations but 
were corrected in the amendments, the 
discussion in disposing of the comment 
will be, in most cases, based on the 
amended version of the regulations. In 
addition, in instances when the 
Pennsylvania regulatory provisions have 
been renumbered, the new citation has 
been provided.

The Secretary would like to express 
his gratitude to all those commenters 
who took the time and interest to review 
the Pennsylvania program. The 
comments received were most useful in 
assisting the Office of Surfacd'Mining 
and the Department in their review and 
in making the Secretary’s final decision 
on the program.

/. Designating Lands Unsuitable
1. PCMA et al. stated that PA 

86.121(a) is less effective than 30 CFR 
762.13(b) because Pennsylvania does not

exempt from the designation process 
areas permitted under mine drainage 
permits issued pursuant to The Clean 
Streams Law. The commenters stated 
that SMCRA intended that a 
Pennsylvania mine drainage permit be 
accorded the status of a mine permit or 
a bonded increment for purposes of 
establishing valid existing rights as to 
areas unsuitable for mining. The 
Secretary disagrees with this comment. 
Pennsylvania has exempted from the 
designation process those areas covered 
by a surface mining permit. The fact that 
the Commonwealth has elected not to 
apply a blanket exemption to the 
designation process for areas covered 
by a mine drainage permit is no less 
effective than the Federal provisions. 
Mine drainage permits issued prior to 
the effective date of SMCRA typically 
covered an area much larger than the 
specific area the operator intended to 
disturb. The determination of valid 
existing rights is a case by case 
determination and will be made by» the 
Commonwealth based on the facts 
submitted by the operator. Therefore, 
the Secretary finds that Pennsylvania’s 
approach is no less effective than with 
30 CFR 762.13(b).

2. PCMA et al. stated that the 
Pennsylvania program did not provide 
for judicial review of petitions to 
designate areas unsuitable as required 
by 30 CFR 764.19(c). The Secretary 
disagrees with this comment. Section 
1921-A of the Pennsylvania Ad. Code 
provides in Subsection c that:

* * * No such action of the department 
adversely affecting any person shall be final 
as to such person until such person has had 
the opportunity to appeal such action to the 
Environmental Hearing Board * * *

Furthermore, 42 Pennsylvania Statute, 
Section 763 provides that:

* * The Commonwealth Court shall have 
exclusive jurisdiction of appeals from final 
orders of government agencies in the 
following cases:

All appeals from Commonwealth agencies 
under Subchapter A of Chapter 7 of Title 2 
(relating to judicial review of Commonwealth 
agency action) or otherwise and including 
appeals from the Environmental Hearing 
Board, the Pennsylvania Public Utility 
Commission, the Unemployment 
Compensation Board of Review and from any 
other Commonwealth agency having 
Statewide jurisdiction.

Accordingly, any final action of the 
Department is subject to judicial review. 
Therefore, the Secretary finds the 
Pennsylvania provisions no less 
effective than 30 CFR 764.19(c).
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II. Permitting
1. EPI et al. stated that Pennsylvania 

does not define "affected area” in PA 
Chapter 89, and thereby fails to insure 
that it will construe that term so as to 
include the surface over underground 
mine workings as provided for in 30 CFR
701.5. PA 86.1 defines the permit area for 
underground mining activities to include 
the mine and the surface area within 
which underground mining activities are 
conducted. The Secretary finds that 
Pennsylvania’s “permit area” will 
encompass the “affected area” as 
defined in 30 CFR 701.5 and is, therefore, 
no less effective than the Federal 
requirements.

2. The Soil Conservation Service of 
the U.S. Department of Agriculture 
(SCS) suggested that the Pennsylvania 
regulations provide a definition for 
“hayland” and that the term “fish and 
wildlife habitat” is inappropriate as a 
land use classification in PA 87.1(B](vii). 
The Secretary finds that the 
Pennsylvania definitions and terms and 
their use contextually are identical to 
those found in 30 CFR 701.5 and, thus, 
disagrees with this comment.

3. PCMA et al. commented that the 
definition of coal exploration at PA 
86.132 is as effective as 30 CFR 701.5, in 
accordance with Section 512 of SMCRA 
and as a result appropriate compliance 
under the Commonwealth’s regulatory 
program is required for exploration 
activities. The Secretary agrees with the 
commenter and has approved the 
Pennsylvania definition.

4. The U.S. Fish and Wildlife Service 
(FWS) commented that the 
Pennsylvania program narrative 
(Administrative Record PA No. 292, 
Pennsylvania’s Coal Mining Regulatory 
Program, p. 43} fails to demonstrate that 
the State has a viable system for 
consulting with State and Federal 
agencies having responsibility for the 
protection and management of fish and 
wildlife and related values as required 
by 30 CFR 731.14(g}(10). FWS also stated 
that even though the narrative describes 
the roles of the Pennsylvania Fish and 
Game Commissions, the Game 
Commission is limited to commenting on 
operations when located within or 
adjacent to a State Game Land and 
appears to limit similarly Federal 
involvement. The FWS recommended 
that Pennsylvania expand its narrative 
to describe methods of obtaining 
information on fish, wildlife and plants, 
including endangered species, at all 
proposed permit sites. The Secretary 
disagrees with this comment. The 
narrative in the Pennsylvania program 
states that the DER informs, consults, 
coordinates, and exchanges data with

other government agencies which have 
responsibilities that may be affected by 
a proposed coal mining activity and 
names certain agencies including the 
Pennsylvania Fish and Game 
Commissions with which the 
Pennsylvania DER routinely works. The 
FWS misread the Pennsylvania 
provision. OSM has verified with the 
DER that coordination with both State 
and Federal fish and wildlife agencies 
will occur even though FWS is not 
specifically listed and that input by the 
Pennsylvania Game Commission is not 
limited to only those instances in which 
the operation is located within or 
adjacent to State game land 
(Administrative Record No. PA 367). 
Since the DER Pennsylvania has stated 
that it will inform, consult, coordinate, 
etc., with the Pennsylvania Fish and 
Game Commission and the FWS on all 
proposed permit sites, no narrative or 
systemic change is needed.

5. The Pennsylvania Historical and 
Museum Commission commented that 
the Pennsylvania regulations do not 
contain adequate provisions in the 
permit application and review 
requirements to insure protection of 
cultural resources, including both known 
and unknown archeological sites.
Except as discussed in Finding 14.1 the 
Secretary has found that the 
Pennsylvania regulations are no less 
effective than the Federal regulations in 
providing adequate protection to 
cultural resources in surface mining 
activities. Permit application 
requirements which require 
identification and location of such 
resources and the impacts upon them 
are found throughout PA Chapters 86,
87, 88, 89 and 90. Furthermore, the 
Pennsylvania DER, in accordance with 
PA 86.31(c), provides notice of receipt of 
permit applications to the Pennsylvania 
Historic and Museum Commission for 
review to assure maximum protection of 
the Commonwealth’s cultural resources 
as required by 30 CFR 770.12(c) 
(Administrative Record No. 292, 
Pennsylvania Coal Mining Regulatory 
Program, p. 43).

6. The Advisory Council on Historic 
Preservation commented that 
Pennsylvania’s regulations do not 
provide for the identification and 
protection of historic properties within 
coal exploration areas. The Secretary 
disagrees with this comment. PA 
86.133(e) requires that any person who 
intends to conduct coal exploration 
activities involving more than 250 tons 
of coal obtain a permit in accordance 
with Chapter 86. Therefore, the 
Secretary finds that the provisions of PA 
86.37(a)(5), 86.102(c) and 86.133(e) are no

less effective than 30 CFR 776.12(a)(3) 
and (i), 776.13(b)(3), and 810.2(h).

7. The Advisory Council on Historic 
Preservation commented that PA 87.77, 
89.38(a), and 90.40 do not provide 
adequate protection to historic 
properties consistent with the Federal 
requirements. The Secretary disagrees 
with this comment. PA 86.37(a)(5), 
86.102(c), 87.77, 89.38(a) and 90.40 are no 
less effective than 30 CFR 761.12(f), 
780.31, and 784.17 in providing adequate 
protection to historic properties. It 
should be noted that 30 CFR 761.12(f)(1) 
has been suspended insofar as it would 
apply to privately owned sites listed on 
the National Register of Historic Places, 
and to publicly-owned places [In re: 
Permanent Surface Mining Regulation 
Litigation; Civil Action No. 79-1144,
May 16,1979).

8. PCMA et al. commented that PA 
86.62(d) is as effective as 30 CFR 
778.13(d) by requiring the applicant to 
list all current or previous permits held 
by the applicant for the five year period 
immediately preceeding the application 
and not subsequent to 1970. As 
Pennsylvania indicated in its program, 
this information provides the state 
regulatory authority and the public with 
an indication of the ability or 
willingness of operators to comply with 
their laws. According to Pennsylvania, it 
is more important to require a statement 
of all permits held in 1977, just before 
substantial changes made by SMCRA 
went into effect. Permits held as of 1970, 
but for which bonds were released prior 
to 1977, are not going to provide useful 
information about the likelihood of 
compliance under the new program. 
Also, the more recent permits are likely 
to tell the public and the regulatory 
authority more about the proposed 
operation because the officers, owners, 
etc., are more likely to be the same. 
Since compliance with the more recent 
permits provide an excellent history as 
to how the operator is likely to comply 
with the permanent program 
requirements, the Secretary finds that 
PA 86.62(d) is no less effective than 30 
CFR 778.13(d).

9. PCMA et al. stated that the 
requirement in PA 86.62(a)(4) to identify 
interests in land contiguous to the area 
to be covered by a permit as required by 
30 CFR 778.13(g) is not relevant to a 
permit decision and should not be 
required because it is highly sensitive 
commercial information. The Secretary 
disagrees with this comment. 
Confidentiality of the information is 
adequately protected by PA 86.35 which 
is no less effective than 30 CFR 786.15. 
Since Pennsylvania has amended its 
regulations, the Secretary finds that PA
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86.62(a)(4) is no less effective than 30 
CFR 778.13(g) and is consistent with 
Section 508(a)(ll) of SMCRA.
. PCMA et al. commented that the 
omission in PA 86.63(4) of the 
requirement to list pending notices of 
violation in the permit application does 
not render it less effective than 30 CFR 
778.14. The Secretary agrees with this 
comment and has approved the 
Pennsylvania provision accordingly. The 
Pennsylvania requirements (Section 3(b) 
of SMCRA, Section 4(b) of CRDCA, 
Section 5(f) of BMSLCA, and Section 609 
of TCSL) will result in a listing of all 
violations which would tend to establish 
the applicant’s willingness and ability to 
comply with environmental performance 
standards. Since all cease orders must 
be listed, the regulatory authority will be 
on notice as to any violation which may 
be unabated and, therefore, will have 
information sufficient to determine if the 
permit should be denied in accordance 
with Section 510(c) of SMCRA. 
Furthermore, the Pennsylvania DER will 
be aware of violations issued by state 
inspectors and PA 86.63(4) gives 
Pennsylvania the authority to demand 
any additional information relating to 
compliance history which the regulatory 
authority deems relevant.

11. PCMA et al. stated that it is 
unnecessary to require that the 
permittee list all other licenses and 
permits needed to conduct the proposed 
mining as set forth in 30 CFR 778.19. The 
Secretary disagrees with this statement. 
This information is needed to ensure 
that the proposed operation will not be 
inconsistent with the requirements of 
other statutes. Although not required by 
PA 86.68, Pennsylvania’s surface mining 
laws provide that a permit application 
must comply with the requirements of 
the Pennsylvania Air Pollution Control 
Act, Pennsylvania Solid Waste 
Management Act, Dam Safety Control 
Act, etc.; consequently, an application 
pursuant to PA Chapter 86 will contain 
the specifics on meeting the 
requirements of other statutes.
Therefore, the Secretary finds that PA 
Chapter 86, together with other statutory 
provisions, is no less effective than 30 
CFR 778.19.

12. EPI et al. commented that PA 86.68 
does not provide that operators identify 
in their permit applications a list of 
other licenses that they will need to 
conduct mining activities as required by 
30 CFR 778.19. The Secretary agrees 
with this comment. However, although 
not required by PA 86.68, Pennsylvania’s 
surface mining laws provide that a 
permit application must comply with the 
requirements of the Pennsylvania Air 
Pollution Control Act, Pennsylvania

Solid Waste Management Act, Dam 
Safety Control Act, etc.; consequently, 
an application, pursuant to PA Chapter 
86, will contain the specifics on meeting 
the requirements of other statutes. 
Therefore, the Secretary finds that PA 
Chapter 86, together with other statutory 
provisions, is no less effective than 30 
CFR 778.19.
/13. The Advisory Council on Historic 

Preservation commented that PA 
87.42(2) and PA 89.38(a) limit 
identification of historic properties to 
the review of available data. The 
Secretary finds PA 87.42(2) and 89.38(a) 
contain identical provisions to 30 CFR 
779.12(b) and 783.12(b), respectively, and 
are therefore no less effective than the 
Federal requirements.

14. The Pennsylvania Chapter of the 
National Association of Water 
Companies et al. recommended the 
inclusion of baseline water quality and 
quantity information in mining permit 
applications. The Secretary finds that 
PA 87.45, 87.46, 88.25,88.26, 89.34, 90.13 
and 90.14 are no less effective than the 
provisions in 30 CFR 779.13, 779.15 and 
779.16 for collection and monitoring of 
baseline water quality and quantity 
information and the protection of the 
hydrologic balance. The Secretary, 
therefore, cannot require regulations in 
excess of those contained in Federal 
rules.

15. EPI et al. stated that PA 87.44 
deletes the requirement of 30 CFR 
779.14(b)(1) (iii) and (v) for physical 
properties of overburden and analysis of 
sulfur forms in the coal, and, that 
Pennsylvania provides for a waiver from 
the chemical analysis requirements of 30 
CFR 779.14(b)(l)(iv). The Secretary finds 
that PA 87.44(1) requires lithologic and 
physical characteristics of each stratum 
and coal seam, that PA 87.44(3) requires 
chemical analyses of the coal and 
overburden, and that PA 87.44(5) 
provides DER the authority to request 
other analyses relevant to evaluating the 
impacts of mining. The combination of 
these permit provisions with PA 86.37 
and the performance standards in PA 
Chapter 87 are no less effective than the 
Federal program requirements. The 
Secretary further finds that the waiver 
of test borings and core sampling 
contained in 30 CFR 779.14(b)(3) would, 
in turn, waive chemical analyses since 
no samples would exist to be tested. The 
Secretary concludes that the waiver in 
PA 87.44(3) is specifically allowed by 
Section 507(b)(15) of SMCRA and is, 
therefore, no less effective than 30 CFR 
779.14(b)(3).

16. The Pennsylvania Chapter of the 
National Association of Water 
Companies et al. suggested that each

application for a mining permit include a 
specific plan, concurred on by the public 
water supplier, on how the mining 
company proposes to replace a water 
supply if it should be damaged or 
destroyed; along with posting a bond to 

^  assure that the work will be done. An 
interim emergency plan for assuring 
continuation of water supplies to be 
funded by “No Fault’’ insurance posted 
by the mine operator was also suggested 
to cover the full cost of an interior 
supply and operating costs. The 
Secretary finds that the provisions of PA 
87.47, 87.119, 86.31 and 86.168 are no less 
effective than 30 CFR 779.17 et seq. and 
in accordance with Sectjon 717 of 
SMCRA. Therefore, the Secretary has no 
legal authority to condition the 
Pennsylvania program to require 
additional provisions on replacement of 
water suppliés.

17. The SCS agreed that productivity 
be based on yield data from the United 
States Department of Agriculture, but 
suggested that the Soil Conservation 
Service be specifically consulted and 
that the Pennsylvania Department of 
Agriculture be eliminated as a data 
source. The Secretary finds that the 
provisions in PA 87.52(a)(2)(ii) are no 
less effective than 30 CFR 779.22(a)(2)(ii) 
which allows the state regulatory 
authority a wide range of acceptable 
options for identifying the source for 
comparative data on soil yields, 
including those required by the 
Pennsylvania regulation.

18. EPI et al. stated that PA 87.52 did 
not provide requirements as contained 
in 30 CFR 779.22(b) for a description of 
previously mined lands which might be 
impacted by mining and reclamation 
operations. The Secretary finds that the 
provisions pertaining to previously 
mined areas in PA 87.54(a) (17), (18), 
87.44(4), and the land use requirements 
of PA 87.52 are no less effective than 30 
CFR 799.22(b) inasmuch as the Federal 
provision requires such descriptions 
only if they are available.

19. The SCS recommended that 
certain contour intervals be used rather 
than actual slope measurements to 
provide information on drainage 
patterns and surface configurations and 
that certain map information on water 
control facilities and revegetation 
should be provided in the Pennsylvania 
regulations. The information and 
mapping requirements contained in the 
Pennsylvania regulations are no less 
effective than the Federal requirements. 
PA 87.54(a)(21) requires maps with slope 
measurements and contours as does 30 
CFR 779.25(k). PA 87.68(3) requires a 
reclamation plan for backfilling and 
grading including maps and cross-
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sections showing the final configuration 
as does 30 CFR 780.18(b)(3). PA 
87.65(a)(7) requires maps and plans for 
water control facilities as does 30 CFR 
780.14(a)(6). PA 87.68(5) requires a 
revegetation plan as does 30 CFR 
780.15(b). Collectively, these 
requirements result in adequate 
information for the DER to assess the 
permit application and to ensure 
appropriate mining and reclamation 
practices.

20. EPI et a l  stated that PA 87.57 
omitted the requirement of 30 CFR 
779.25(b) that the elevation be given for 
monitoring stations. The commenter’s 
primary concern was that the deletion of 
this requirement would hamper the 
determination of hydraulic head at any 
given monitoring point. The location and 
elevation of springs, deep mine 
discharges, wells and boreholes are 
required by PA 87.44(1), 87.54(a)(7), 
87.54(a)(14) and 87.46(b)(1); the depth to 
groundwater over the general area and a 
description of groundwater system are 
required by PA 87.43 and 87.45; the 
surface water system must be defined in 
accordance with PA 87.46; and, PA 
87.65(b) requires maps and plans to be 
of adequate detail and scale. The 
Secretary finds the combination of these 
requirements sufficient to allow 
determination of any other elevations 
necessary. Subsequently, the Secretary 
finds PA Chapter 87 no less effective 
than 30 CFR 779.25(b) in aiding to 
establish hydraulic head at monitoring 
stations.

21. SCS commented that a major flaw 
in Pennsylvania’s program results 
because provisions are not made for 
adequately planning and implementing 
surface water control during the 
reclamation phase of mining. It also 
stated that water control is a key part of 
establishing vegetation. According to 
the findings of the Secretary’s review, 
the Pennsylvania program (PA 87.46, 
87.48, 87.49, 87.52, 87.54, 87.68 through
87.73, 87.101 through 87.121, and the 
comparable sections of PA Chapters 88, 
89, and 90) require maps, plans and 
execution specifics for water control 
before and during reclamation which are 
no less effective than those provided in 
the Federal regulations under SMCRA. 
Also, revegetation planning, 
accomplishment and evaluation 
standards under the Pennsylvania 
program (PA 87.49, 87.68, 87.96 through 
87.100, and PA 87.146 through 87.156), 
except as discussed in Finding 13.8, 
have been found to be no less effective 
than those provided in 30 CFR 780 et 
seq. The Secretary cannot require 
provisions beyond those of the Federal 
rules.

22. PCMA et a l  contened that PA 
87.64 contains sufficiently detailed 
blasting plan requirements for permit 
applications to assure compliance with 
the performance standards; and, that it 
is as effective as 30 CFR 780.13. The 
Secretary agrees with this contention 
and has approved the Commonwealth’s 
blasting plan requirements.

23. EPI et a l  pointed out that the 
omission of certain requirements from 
PA 87.64 renders it less effective than 30 
CFR 780.13 for the purpose of assessing 
the potential defects in proposed 
blasting operations. The specific 
requirements cited by the commenter as 
being omitted are information on types 
and amounts of explosives, blasting 
procedures, blast monitoring equipment, 
and plans for recording and reporting 
results of preblast surveys. The essential 
data for determining blasting procedures 
and types and amounts of explosives 
have been retained in PA 87.124 through 
87.129. The Secretary, therefore, finds 
that PA 87.64, and PA 87.124 through 
87.129 makes the Pennsylvania program 
no less effective than 30 CFR 780.13.

24. EPI et a l  commented that 
Pennsylvania fails to incorporate in PA 
87.67 and 89.31 those portions of 30 CFR 
780.16 and 784.21 still in effect for fish 
and wildlife plans. The Secretary 
disagrees with this comment. The 
Federal regulations regarding the fish 
and wildlife plan requirements were 
remanded by the District Court in In re : 
Perm anent Surface M ining Regulation 
Litigation (Civil Action 79-1144, May 16, 
1979) and the Secretary published a 
notice in the F ed era l R egister on August
4,1980, (45 FR 51547-51550) suspending 
the fish and wildlife plan requirements 
of 30 CFR 780.16 and 784.21. Therefore, 
the Secretary can not require that these 
provisions be included in the program. 
Once new regulations are promulgated, 
the Secretary will afford the 
Commonwealth an opportunity to 
amend its program should it be 
necessary pursuant to 30 CFR 732.17.

25. EPI et a l  stated that PA 87.68 fails 
to require a description of the measures 
to be taken during mining and 
reclamation operations which will 
maximize the use and conservation of 
the coal resource as provided in 30 CFR 
780.18(b)(6). While the specific language 
does not exist in PA 87.68, it does exist 
in Section 4(a)(2)(K) of PASMCRA. The 
Secretary finds that this statutory 
requiremeiit, along with PA 86.37(a)(2), 
which requires accomplishment of 
mining according to the Act 
(PASMCRA) as a permit approval 
criteria, and PA 87.123, which requires 
maximization of the use and 
conservation of the coal being

recovered, are no less effective than 30 
CFR 780.18(b)(6) and in accordance with 
Section 515(b)(1) of SMCRA.

26. EPI et al. stated that in PA 87.68 
and PA 90.33, Pennsylvania fails to 
require that the permit application 
include a description of the steps to be 
taken to comply with the Federal Clean 
Air and Clean Water Acts as provided 
by 30 CFR 780.18(b)(9). Although PA 
87.68 and PA 90.33 do not require the 
application to contain the steps to be 
taken to comply with the Clean Air and 
Clean Water Acts, other permit 
application requirements and 
performance standards within 
Pennsylvania’s regulations, specifically 
PA 87.66, PA 87.137, PA 87.101-.121, PA 
90.44, PA 90.149 and PA 90.101-.121, and 
Pennsylvania’s Clean Streams Law and 
Air Pollution Control Act ensure 
compliance with the Federal acts. The 
Secretary finds that inasmuch as 
Pennsylvania’s 'permitting requirements 
and performance standards ensure 
compliance with the Clean Air and 
Clean Water Acts, it is unnecessary for 
the applicant to describe the steps to be 
taken to comply with the Federal laws.

27. EPI et a l  stated that “PA 87.69 (e) 
and (f) and PA 90.3” (sic) “fail to require 
operators to meet the requirements for 
detailed design plans for ponds and 
other impoundments contained at 30 
CFR 780.25.” The commenter’s lack of 
specificity does not allow the Secretary 
to discern or address the precise issue 
raised. The Secretary has, however, 
identified several issues regarding PA 
Chapters 87 and 90 relative to their 
effectiveness comparable to 30 CFR 
780.25. (See Findings 14.4,14.6, and 14.7, 
above.)

28. EPI et a l commented that PA 
87.73(c)(i) fails to require plans for 
embankments, ponds, etc. to be 
prepared by or under the direction of, 
and certified by a qualified professional, 
as required by 30 CFR 780.25(a)(l)(i).
The Secretary agrees with this comment, 
in part. PA 87.73 (c) and (d)(1) require 
preparation of detailed plans for these 
structures by a registered professional 
engineer which the Secretary has 
deemed no less effective than the permit 
standards of 30 CFR 780.25(b); however, 
PA 87.73(b) does not require that the 
general plan be prepared by a registered 
professional engineer or other qualified 
professional. The Secretary has, thus, 
conditioned the approval of the program 
accordingly. (See Finding 14.4, above.)

29. EPI et a l stated that Pennsylvania 
fails to specify that plans for sediment 
ponds, permanent and temporary 
impoundments, and coal processing 
waste banks, dams and embankments 
must insure compliance with the
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pertinent performance standards for 
these structures as required in 30 CFR
780.25 (b), (c), (d) and (e). The 
requirements of 30 CFR 780.25 (d) and
(e) for coal waste structures are 
repeated in PA 90.39 (d) and (e) and are 
cross-referenced in PA 87.74 and 89.39. 
Although the cross-references of 30 CFR
780.25 (d) and (c) for sediment ponds 
and permanent and temporary 
impoundments are not specifically 
stated in PA 87.73, or elsewhere, the 
Secretary finds the lack of these cross- 
references renders the Pennsylvania 
provisions no less effective than the 
Federal regulations. Furthermore, the 
demonstration that a surface coal 
mining operation can be undertaken in 
compliance with the applicable 
performance standards is expressly 
required prior to permit issuance by PA 
86.37.

30. The Advisory Council on Historic 
Preservation commented that PA 
90.11(a)(3) is less effective than 30 CFR 
780.31 by limiting the identification of 
historic properties to the review of 
available data. The Secretary disagrees 
with this comment. However, the 
Secretary finds that PA 90.11(a)(3) is 
less effective than 30 CFR 779.12(b) by 
not requiring the identification of 
archealogical sites adjacent to proposed 
coal refuse permit areas. (See Finding 
14.1, above.)

31. EPI et al. commented that the 
Pennsylvania program omitted the 
requirements of 30 CFR 784.19 and
784.25 in PA Chapter 90. The standards 
for returning coal waste to underground 
workings found in 30 CFR 784.25 appear 
at PA 89.40 rather than in PA Chapter 
90. MSHA approval for return of coal 
waste to mine workings is retained in 
PA 89.40 and since underground 
development waste is considered coal 
waste, the disposal is governed by the 
provisions in PA Chapter 90. Since the 
Pennsylvania program defines coal 
waste to include underground mine 
development waste, the Secretary finds 
that the relevant portions of the 
Pennsylvania program are no less 
effective than the Federal rules.

32. EPI et al. stated that PA 89.48, now 
PA 89.39, fails to require compliance 
with excess spoil standards found in 30 
CFR 784.19. PA 89.39 requires that 
excess spoil from underground 
operations be disposed of in accordance 
with the requirements of PA Chapter 90, 
Coal Refuse Disposal, which define coal 
refuse to include excess spoil as 
provided in PA 90.1. Cross-referencing 
to PA Chapter 90 makes the 
Pennsylvania program no less effective 
than 30 CFR 784.19.

33. EPI et al. contended that PA 89.54, 
now PA* 89.40, fails to require

compliance with 30 CFR 784.19 and
784.25 regarding disposal of waste into 
underground mines as required by 30 

' CFR 817.88. The Secretary finds that 
collectively the standards of PA 89.48, 
PA 89.40, 89.34, 89.59 and 90.127 are 
identical to the requirements of 30 CFR 
784.25. Comparable cross-referencing of 
30 CFR 817.88 is unnecessary in light of 
the requirements of PA Chapter 90 
which apply to underground 
development waste disposal through the 
cross-referencing of PA 89.39.

34. EPI et al. contended that 
Pennsylvania fails to require a survey to 
ascertain whether structures or 
renewable resource lands will be 
affected by subsidence as required by 30 
CFR 784.20. The Secretary disagrees 
with this comment because the 
extensive data requirements in PA 
Chapter 89, Subchapter F, in particular, 
the subsidence control plan required by , 
PA 89.143 will provide the same 
information and therefore, is no less 
effective than 30 CFR 784.20.

35. EPI et al. commented that PA 87.83 
fails to meet the requirements for prime 
farmland contained in 30 CFR 785.17 (b), 
(c) and (d). The Secretary disagrees with 
this comment. PA 86.37(12), PA 87.53, PA 
87.83, and PA 87.177 through PA 87.181 
provide prime farmland requirements 
regarding restoration of soil productivity 
and permit issuance that are no less 
effective than 30 CFR 779.27, 785.17 and 
823.

36. The SCS recommended that PA 
87.83(6) be amended to require 
demonstration that achievement of 
acceptable yields for reconstructed 
prime farmlands can be attained within 
a two year-period. The Secretary 
disagrees because 30 CFR 785.17(b)(7) 
only requires achievement of acceptable 
yields “within a reasonable time”, as 
does the Pennsylvania provision.

37. PCMA et al. supported the 
incremental phase approval of permits 
allowed by PA 86.37(b). As designed by 
the DER, the incremental phase 
approval of permits does not involve a 
permit or permit revision, rather it 
represents the approval of bonding 
increments. The mechanics of the 
system will require that the full permit 
be approved but authorization to 
conduct mining activities on any given 
area within the permit will be given on 
an incremental phased basis after the 
area has been bonded (Administrative 
Record No. PA 336; Pennsylvania Coal 
M ining Regulatory Program, p. 19). The 
Secretary has approved this provision as 
being no less effective than 30 CFR Part 
786 and 806.

38. The FWS commented that the 
notices sent to Federal and State fish 
and wildlife agencies of permit

applications as required by PA 
86.31(c)(4) and (d) should contain 
additional information so that they may 
adequately evaluate the impacts on fish 
and wildlife. The Secretary finds that 
the Pennsylvania permitting regulations 
require information no less effective 
than 30 CFR 786.11 and cannot require, 
the Commonwealth to provide 
additional information. In addition, 
copies of the entire application are made 
available by the Pennsylvania DER 
which may include the information 
desired by the commenter.

39. PCMA et al. stated that 
Pennsylvania’s regulations adequately 
provide for informal conferences on 
permit actions. The Secretary concurs 
with this statement and finds that PA 
86.31 and 86.34 are no less effective than 
30 CFR 786.14.

40. The FWS stated that PA 86.31(c) 
provides some basis for contacting 
Federal and State agencies, but limits it 
to where those agencies have some 
specific “jurisdiction over or an interest 
in the area of the proposed activities.” 
FWS recommended that PA 86.31(c) be 
amended to make clear that State and 
Federal fish and wildlife agencies will 
be given the opportunity to comment on 
all permit sites, not only those where 
they have specific “jurisdiction over or 
an interest in the area.” The Secretary 
disagrees with this comment and finds 
that PA 86.31(c) is no less effective than 
30 CFR 786.17(a)(2). Pennsylvania’s term 
"jurisdiction over or an interest in the 
area” provides for a larger scope of 
consultation than the Federal term 
“responsibility for the management and 
protection.” Since the Pennsylvania 
Game and Fish Commissions will have 
“an interest” in those resources that are 
proposed to be affected, those State and 
Federal agencies, as well as the FWS 
are given the right and responsibility for 
commenting on permit sites. Therefore, 
no change to the regulations is 
necessary.

41. The FWS commented that a 
number of Pennsylvania regulations 
relating to protection of water quality 
should contain the phrase “comply with 
local, State and Federal statutes and 
regulations” or that a general 
requirement to this effect concerning 
protection of fish and wildlife be 
contained in the Pennsylvania 
regulations. The Secretary disagrees 
with this comment and finds that the 
criteria for permit approval or denial 
found in PA 86.37 result in a 
determination that all applicable 
statutes and regulations have been 
complied with. The Secretary further 
finds this to be no less effective than 30 
CFR 786.19. Moreover, the permit review
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process utilized by the Pennsylvania 
DER incorporates additional safeguards 
which assure compliance by specifically 
soliciting comments, as required by PA 
86.31(c), from government agencies with 
jurisdiction over or an interest in the 
area of proposed mining.

42. PCMA et ah commented that PA
86.37 is as effective as 30 CFR 786.19(j), 
in that it provides for the operation of 
mines in a manner consistent with 
anticipated operations in the area and 
not at cross purposes with adjacent 
operations or not to the detriment of 
these operations, the environment or the 
public. The Secretary agrees with this 
comment and finds the Pennsylvania 
rule to be no less effective than 30 CFR 
786.19(j).

43. The FWS stated that PA 
86.37(a)(15) contains the word “IF* at the 
beginning of the section which renders it 
meaningless. FWS recommended that 
the word ‘‘I f ’ be deleted. While the 
Secretary agrees that the language in PA 
86.37(a)(15) could be improved 
grammatically, the Secretary finds that 
PA 86.37(a)(15) is no less effective than 
30 CFR 786.19(o). The Secretary has 
determined that the Pennsylvania 
provision clearly provides that no 
permits'or revisions will be issued 
which will affect the continued 
existence of endangered or threatened 
species or result in the destruction or 
adverse modification of their critical 
habitats as determined under the 
Endangered Species Act of 1973.

44. PCMA et ah commented that PA
86.38 fails to provide a six month 
exemption for pre-existing facilities 
which meet interim performance 
standards. Also, Pennsylvania 
substitutes the phrase “presumptive 
evidence of pollution” for “significant 
harm to the environment.” The 
Secretary disagrees with this comment 
in part. PA 86.12 provides that an 
operator with an approved initial 
regulatory program permit may continue 
mining on or after eight months from the 
date of program approval, provided a 
timely and complete application has 
been submitted, the department has not 
rendered a decision with respect to the 
application and the operation is 
conducted in accordance with the initial 
regulatory program standards. However, 
operators are required to modify or 
reconstruct structures not in compliance 
with initial program performance 
standards to meet the more stringent 
permanent program design and 
performance standards before a 
permanent program permit can be 
issued. As discussed in Finding 14.13, 
the Secretary finds that PA 86.38 does 
not require the reconstruction of

nonconforming structures within six 
months after issuance of a permanent 
program permit as set forth in 30 CFR 
786.21. As indicated in its program, 
Pennsylvania has proposed language to 
amend PA 86.38 which, once adopted, 
will require reconstruction of 
nonconforming structures within six 
months after issuance of the permit and 
ensure that the risk of harm to the 
environment or to public health or 
safety is not significant during the 
period of reconstruction. Until such 
language is adopted, the Secretary has 
conditioned this portion of the 
Pennsylvania program.

45. PCMA et ah commented that the 
Pennsylvania program does not contain 
timetables for decisions on permit 
applications as provided by the Federal 
regulations. PA 86.39(b)(1) and (2)(i) are 
no less effective than 30 CFR 
786.23(b)(l)(i), which establishes 
decision-making time frames for permit 
issuance in initiating the regulatory 
program, and 30 CFR 786.23(b)(l)(ii) and
(2)(i), which require a decision within 60 
days after an informal conference has 
been held on the application. In 
addition, PA 86.39(b)(2)(ii) establishes 
criteria no less effective than 30 CFR 
786.23(b) (ii) for the time frame for 
decisions on permit applications for 
which no informal conference has been 
held during subsequent operation of the 
program.

46. EPI et ah commented that PA 86.47 
does not contain requirements regarding 
the obligations of the permittee to 
prevent or correct actions not in 
compliance with the permit that are 
damaging to the environment or public 
health, including the use of alternative 
methods for compliance. The Secretary 
disagrees with this comment. The 
provisions of PA 86.36, 86.37, and 86.41 
are no less effective than the 
requirements of 30 CFR 786.29 (a) and 
(c) regarding permit conditions.

47. PCMA et ah pointed out that 
deletion of PA 86.42(2), which required 
disposal of solids, sludge, filter 
backwash, or pollutants as specified in 
PA Chapters 87, 89 and 90 and other 
applicable State or Federal laws, 
removes a redundant requirement and 
does not make the Pennsylvania 
regulations less effective than the 
Federal requirements. The Secretary 
agrees and finds that the pertinent 
provisions of PA Chapters 75, 87, 88, 89, 
and 90 are no less effective than 30 CFR 
786.29(b).

48. EPI ei ah commented that unlike 30 
CFR 788.11(a), PA 86.51 does not require 
the regulatory authority to review 
permits before the middle of their permit 
term. In this instance, the Secretary

finds that the timing of the mid-term 
review should be left to the discretion of 
the regulatory authority. The reasons for 
this are (1) a permit will have to be 
reviewed every year or two for the most 
part due to Pennsylvania’s incremental 
bonding provisions, and (2) some part of 
the mid-term review of permits will be 
an ongoing process through inspections 
and other monitoring and compliance 
activities. Furthermore, PA 86.51(a) 
provides that the regulatory authority is 
to review each outstanding permit at 
least once during its term in accordance 
with Section 511(c) of SMCRA.

49. PCMA et al. commented that PA 
86.51(a), which requires the regulatory 
authority to review each outstanding 
permit at least once during its term is in 
accordance with Section 511(c) of 
SMCRA. The Secretary agrees with this 
comment and finds that PA 86.51(a) is 
no less effective than 30 CFR 788.11(a).

50. PCMA et ah commented that PA 
86.51(b) does not require a the 
regulatory authority to send the 
permittee a copy of decisions to require 
modification or revision to permits 
resulting from periodic reviews 
conducted by the Pennsylvania DER. 
The Secretary finds that the omission of 
this directive language would not make 
the Pennsylvania regulations less 
effective than 30 CFR 788.11(c). Since 
actions of the Pennsylvania DER, 
including orders to modify or revise a 
permit, are subject to appeal through the 
Pennsylvania Environmental Quality 
Board, such actions must be based on 
written findings and must be served to 
the party or parties involved 
(Administrative Record No. PA 292, 
Pennsylvania Coal M ining R egulatory 
Program ; p. 300-315). In addition, PA 
86.39, particularly PA 86.39(b), requires 
that the DER issue notices to the 
applicant of all decisions relating to 
permits.

51. PCMA et ah commented that PA 
86.54(a) adequately provides for public 
notice of permit revision requests in a 
manner no less effective than 30 CFR 
788.14(b). The Secretary agrees with this 
comment and has approved this 
provision in the Pennsylvania 
regulations.

52. The FWS commented that the 
Pennsylvania DER lacks adequate 
expertise for reviewing the fish and 
wildlife aspects of permit applications. 
The commenter expressed specific 
concern about the proposed 
arrangement with the Pennsylvania 
Game Commission in that it limits its 
review responsibility to resources on 
State game lands. The Secretary cannot 
impose requirements on agencies 
external to the regulatory authority and,
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thus, cannot require the Game 
Commission to increase the scope of its 
review functions. The Pennsylvania Fish 
Commission and the FWS commented 
that the proposed Memorandum of 
Understanding between the Fish 
Commission and Pennsylvania DER 
must be formalized prior to the 
Secretary’s approval of the 
Commonwealth’s program. The 
Secretary cannot require Pennsylvania 
to enter into formal agreements, but 
applauds the Commonwealth’s intention 
to do so. Furthermore, concern that 
adverse impacts upon aquatic resources 
may result should be alleviated by the 
fact that the permitting requirements in 
PA Chapter 86, Subchapter B prohibit 
approvals of permit applications by the 
Pennsylvania DER which will result in 
such impacts.

53. EPI et al. commented that the 
introductory bracket in PA 86.56(d) 
regarding transfer of permits has been 
omitted. The Secretary agrees the 
introductory bracket deleting 86.65(d) 
had been omitted; however, the 
Secretary finds that Pennsylvania has 
corrected this omission.

III. Performance Standards
1. EPI et al. commented that the 

Pennsylvania program omits the specific 
standards of 30 CFR 816.14 and 816.15 
for temporary and permanent seals on 
drilled holes. In pointing out the deletion 
of PA 87.94 and 87.95, the commenter 
failed to consider the provisions of PA 
87.93, 87.158, 87.173, 89.54, 89.68, 89.83, 
90.93 and 90.168, which contain 
provisions that duplicate those of the 
deleted passages. The Secretary finds 
the provisions retained in the 
Commonwealth’s proposed program 
adequate, since they form a significant 
body of direction for operators of mines 
in the Commonwealth for the 
management and the ultimate closure of 
openings to mines, including drilled 
holes and are therefore no less effective 
than 30 CFR 816.14 and 816.15.

2. EPI et al. stated that PA 87.96 fails 
to satisfy the requirement contained in 
30 CFR 816.21(b) that all topsoil be 
immediately redistributed or stockpiled. 
30 CFR 816.21(b) cross-references 
specific requirements for redistribution 
and stockpiling of topsoil, 30 CFR 816.24 
and 816.23, respectively. As PA 87.99 
and 87.98 contain requirements no less 
effective than those in 30 CFR 816.24 
and 816.23, the Secretary does not find 
the lack of a cross-reference in PA 87.96 
to be of concern.

3. The SCS suggested several editorial 
amendments to clarify the requirements 
in PA 87.97 (b), (e) and (f) regarding 
topsoil removal. The Secretary believes 
that while these amendments may serve

to clarify the provisions, thay cannot be 
required since PA 87.97 is no less 
effective than 30 CFR 816.22.

4. EPI et al. contended that PA 87.97 
fails to provide for limitations on 
removal of topsoil or vegetative material 
where air or water pollution may be 
attendant, and that this is inconsistent 
with 30 CFR 816.22(f) The Secretary 
disagrees with this contention. PA 
87.97(b) and Chapter 102 establishes 
limits on the size of disturbances and 
the area from which topsoil will be 
removed and allows the DER to require 
other measures in an effort to prevent 
erosion which may cause air or water 
pollution in a manner no less'effective 
than the provisions of 30 CFR 816.22(f).

5. The SCS recommended adding 
specifications to PA 87.98 regarding 
cover for and mulching of topsoil 
storage areas. Also, they recommended 
amending PA 87.99 to require an erosion 
control plan for topsoil redistribution. 
The Secretary finds that PA 87.98 and 
87.99, in conjunction with the mulching 
and erosion control provisions 
contained in PA 87.146 and 87.153, are 
no less effective than 30 CFR 816.23 and 
816.24.

6. The SCS recommended topsoil 
disking or harrowing to a depth of four 
inches prior to seeding as opposed to the 
three inch depth required in PA 87.152. 
The SCS provided no justification for 
increasing the depth, and no equivalent 
requirement exists in the Federal rules. 
The Secretary finds the Pennsylvania 
requirement no less effective than 30 
CFR 816.24(a), and can therefore not 
require modification of the provision.

7. EPI et al. expressed concern that 
the omission in PA 87.100 of the 
requirement to have qualified 
laboratories perform soil tests as set out 
at 30 CFR 816.25 may result in having 
unqualified persons conducting the tests. 
PCMA et al. commented that the 
omission did not lessen the 
effectiveness of PA 87.100 in providing 
for adequate soils information. As 
allowed and required by 30 CFR 816.25, 
DER is stipulating the use of standard 
methods such as those established by 
SCS and EPA in performing all soil tests. 
Since soil testing is likely to be a major 
activity of most of the labs which would 
be used to perform the tests, qualified 
personnel such as agronomists and soil 
scientists would be employed. As a 
result, the Secretary finds that the 
established control of a required 
standard testing methodology alone is 
no less effective than the Federal 
requirement and the qualification 
process would provide little additional 
protection to ensure the validity or 
accuracy of the test results.

8. The SCS suggested modifications 
and the addition of specifications to PA 
87.100 (c) and (d) regarding topsoil 
amendments and nutrients. As 30 CFR
816.25 contains no comparable 
provisions, the Secretary cannot require 
the Commonwealth to adopt these 
suggestions.

9. The Pennsylvania Chapter of the 
National Association of Water 
Companies et al. commented that “high 
quality” stream protection should be 
improved and that additional protection 
should be provided those areas of lesser 
quality. Also, it suggested limiting 
cumulative mining disturbance on high 
quality watersheds and application of 
cumulative discharge criterion to all 
acreage, as opposed to just the disturbed 
acreage. Review of PA 86.102, 87.101, 
and Chapter 93 reveal that PA 86.102 
and 87.101 are no less effective than the 
Federal counterpart, 30 CFR 816.41, et 
seq. Also, if the operator is unable to 
separate disturbed and undisturbed 
watershed runoff, he will be responsible 
for assuring the discharge meets 
applicable standards. Since 
Pennsylvania statutes and regulations 
provide for protection of the hydrologic 
balance and cumulative assessment in 
the same manner as required by OSM 
and EPA, the Secretary is not 
empowered to condition program 
approval upon inclusion of additional 
restrictions for quality streams.

10. The Pennsylvania Chapter of the 
National Association of Water 
Companies et al. recommended that 
sedimentation control restrictions limit 
additional loading of a receiving water 
resource to no more than 5 NTUs 
(nephelometric turbidity units) above 
baseline loadings and that a maximum 
discharge standard of 50 NTUs be 
applied where downstream public water 
systems were involved. PA Chapter 93 
provides for limitations of turbidity for 
discharge to streams with protected uses 
such as domestic, industrial or other 
water supplies, although not necessarily 
to the levels suggested by the 
commenter. The Secretary finds that the 
Pennsylvania program parallels 30 CFR 
816.42, et seq. in applying effluent limits 
and drainage controls, and therefore 
cannot require addition of this 
parameter.

11. The SCS recommended changes to 
the listing of average rainfall levels for 
the 10-year, 24-hour precipitation event 
performance standard for one countyjn 
western Pennsylvania as set forth in PA 
87.103(b) and for several counties in the 
anthracite region as set forth in PA 
88.293(b). These rainfall values are set 
forth by Pennsylvania as required by 30 
CFR 816.42 and 817.42 for the OSM
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rainfall exemption. The Secretary finds 
that there is no legal basis under 
SMCRA to require the adoption of 
higher rainfall amounts for the 
anthracite mining counties listed by the 
commenter. Section 529 of SMCRA 
provides that only certain requirements 
of the Act be adopted relative to surface 
and underground coal mining and 
reclamation operations extracting 
anthracite coal. Specifically, anthracite 
mining operations are exempted from 
the performance standards of Sections 
515 and 516 of SMCRA. The rainfall 
value for the remaining county in 
western Pennsylvania (Blair) was 
suggested to be revised downward by 
two-tenths of an inch. The Secretary 
finds that the higher value provided by 
PA 87.103(b) is no less effective than 
that required under Federal 
requirements and in accordance with 
Section 505(b) of SMCRA.

12. PCMA et al. noted that the 
“Catastrophic Storm Exemption” in PA 
87.103, 89.83 (now 89.53), and 90.103 was 
premised upon the construction and 
maintenance of “a basin to treat a 10- 
year, 24-hour storm flow.” The 
commenter further noted that the 
Pennsylvania requirement to provide
7,000 cubic feet of basin capacity for 
each acre of watershed is "close to a 
basin that can contain all the flow off 
the area from a 10-year, 24-hour storm.” 
The commenter appears to be drawing a 
parallel between the sediment storage 
requirement in PA 102.13(d) plus the 
Catastrophic Storm Exemptions of 
Chapters 87, 89, and 90, and the rainfall 
exemption of EPA—e.g., comparing the 
requirement of the EPA/OSM rainfall 
exemption that the pond must be 
designed, constructed, maintained and 
operated to contain or treat the 10-year, 
24-hour rainfall to Pennsylvania’s 
required 7,000 cubic foot per acre 
storage requirement. The Secretary finds 
that an average value for a 10-year, 24- 
hour storm in Pennsylvania would be 
approximately 4.0 inches of rainfall, and 
utilizing an SCS rainfall/runoff 
conversion method assuming a Runoff 
Curve Number of 70, the runoff 
attributable to this storm would be 1.33 
inches, or 4,828 cubic feet per acre. The 
Secretary agrees that this value appears 
“close” to the 7,000 cubic foot per acre 
standard of PA Chapter 102, although 
the results could vary with site specific 
conditions such as large percentages of 
a watershed being disturbed or higher 
rainfall values. The Pennsylvania 
standard would also allow 2,172 cubic 
feet/acre of sediment storage (0.050 
acre-feet/acre) beyond the 10-year 
stormwater storage for the example 
stated above. The Secretary finds

further, that adhering to the 
requirements of PA 102.13(d) should 
always provide 5,000 cubic feet/acre of 
stormwater storage, since cleanout of 
ponds is required when available 
storage in sediment basins reaches 2,000 
cubic feet/acre. Therefore, the Secretary 
agrees with the commenter’s statement 
that Pennsylvania requirements are 
similar to some of the design 
requirements of the EPA/OSM rainfall 
exemption (30 CFR 816.42), provided the 
invert of the outlet(s) is at or above the 
maximum storage level required. The 
operator would still be required to 
demonstrate that the basin was 
constructed and maintained in accord 
with the permit in order to qualify for 
the EPA/OSM exemption; however, as 
discussed below, qualification for the 
EPA exemption becomes a moot point 
since the Pennsylvania requirements 
would supercede those of EPA/OSM.

The commenters further stated that 
the Pennsylvania "Catastrophic Storm 
Exemption” is an "unrealistic, extremely 
expensive burden” which has not been 
required by either EPA or OSM. The 
commenter pointed out that the 
exemption required actual occurrence of 
the 10-year, 24-hour precipitation event 
before an operator might be granted 
relief from meeting effluent standards; 
whereas, the OSM/EPA rainfall 
exemption was intended for any 
precipitation event—subject to 
demonstration that the pond or 
treatment facility had been designed, 
constructed and maintained to contain 
or treat the 10-year, 24-hour rainfall. The 
commenter’s statements do not, 
however, accurately reflect the precise 
language of the “Catastrophic Storm 
Exemption” in PA 87.103, 88.93, 89.53, 
and 90.103. The Pennsylvania rules state 
that the 10-year, 24-hour storm event 
must have been exceeded to allow 
consideration of qualification for the 
exemption. Nonetheless, the 
commenter’s contention that 
Pennsylvania requirements exceed those 
promulgated by OSM and EPA is 
correct This does not however, 
constitute an inconsistency with OSM 
permanent program rules at 30 CFR 
816.42, 816.46, 817.42 and 817.48 or EPA 
regulations (40 CFR 434) as provided by  
Section 505(b) of SMCRA.

13. The SCS stated that PA 
87.108(d)(1) should specify the method 
for determining that a drainage area is 
“small.” Pennsylvania deleted this 
provision in the amended version of the 
Pennsylvania rules (Administrative 
Record No. PA 336). In PA 87.108(a), 
Pennsylvania only requires the 
permittee to demonstrate that ponds are 
not necessary to achieve the effluent

standards of PA 87.102. EPI et al. found 
the omission of the “small” drainage 
area provision for exemptions from 
sediment pond requirements 
objectionable. The Secretary finds the 
demonstration that sediment ponds are 
not necessary to meet effluent standards 
is the critical test for approving 
sediment pond exemptions. The use of 
the term “small” without qualification is 
Subjective and secondary to this 
demonstration. In some instances, due 
to site-specific factors, it is possible that 
no surface runoff will leave the 
permitted area or enter a receiving 
stream. Inasmuch as the ultimate goal of 
SMCRA is to meet performance 
standards and the Pennsylvania 
regulations require achievement or 
effluent limits, the Secretary finds the 
Pennsylvania requirement no less 
effective than 30 CFR 816.42(a)(3)(A).

14. EPI et al. stated that PA 87.108 and
90.108 provide a waiver from the 
requirements for sediment ponds in 
violation of 30 CFR 816.42. The 
commenters also charged that the 
waiver is "inconsistent with Federal 
law” since OSM has determined 
sediment ponds to be the best 
technology currently available (BTCA) 
and section 515(b){10) of SMCRA 
requires use of BTCA. The Secretary 
disagrees that this waiver is less 
effective than that provided by 30 CFR 
816.42(a)(3). PA 87.108(a) and 90.108(a) 
grant waivers only if the permittee can 
successfully demonstrate that a 
sedimentation pond is not required to 
meat effluent standards of PA 87.102, 
which incorporates receiving stream 
standards of PA Chapter 93. The only 
divergence of Pennsylvania 
requirements in PA 87.108 and 90.108 
from 30 CFR 816.42(a)(3) is the absence 
of the qualifier that the drainage area of 
the permit portion to be exempted from 
the sediment pond requirement be 
“small”. As discussed in response to 
comment IIL14 above, the Secretary 
finds this deletion no less effective than 
the Federal counterparts.

15. The SCS commented that the 70 
milligrams per liter standard for total 
suspended solids of PA 87.102(a)(4) was 
not practicable. The Secretary finds this 
requirement is the same as 30 CFR 
816.42(a)(7), which establishes the same 
standard.

16. EPI et al. commented that PA 
87.102 fails to provide for effluent 
limitations as effective as the limits 
imposed by 30 CFR 816.42(a)(7). While 
PA 87.102(a) does not contain the 
“average of daily values for 30 
Consecutive discharge days” effluent 
parameters, the Secretary finds that PA 
87.102(b), with the incorporation of the



Federal Register /  Vol. 47, No. 147 /  Friday, July 30, 1982 /  Rules and Regulations 33067

NPDES standards and other provisions 
governing the effluent parameters 
contained in PA Chapters 91, 92, 93, 95, 
97,101 and 102, is not lèss effective than 
30 CFR 816.42(a)(7).

17. The SCS recommended that PA 
87.105(b)(1) through (3) should include 
the SCS Standard and Specifications: 
Diversions (PA-SCS Number 362), 
Grassed Waterways (PA-SCS Number 
412), and Lined Waterways (PA-SCS 
Number 468). The Secretary finds PA 
87.105(b) (1) through (3) no less effective 
than 30 CFR 816.43 (a), (b) and (d) as 
guides for the construction of diversions. 
Therefore, while the use of these 
guidelines may extend the intergrity of 
the Pennsylvania requirements, the 
Secretary cannot require the 
Commonwealth to use them.

18. EPI et al. commented that PA
87.105 and PA 90.104 fail to contain the 
channel protection, freeboard, energy 
dissipator and excess excavation 
material disposal standards for overland 
diversions as required by 30 CFR 
816.43(f). The Secretary finds that the 
energy dissipation and excess 
excavation disposal requirements are 
contained in PA 87.109 and 87.105(f), 
respectively. PA 87.105(b) and 90.104(b) 
state that ‘‘Diversions shall be designed, 
constructed and maintained using 
current engineering practices * * * ” 
The use of the phrase ‘current 
engineering practices’ dictates that 
adequate freeboard and proper channel 
linings along with numerous additional 
safeguards be utilized by the permittee 
in design, construction and 
maintenance. Consequently, the 
Secretary finds that the diversion design 
requirements of PA 87.105(b) and 
90.104(b) are no less effective than the 
Federal standards.

19. EPI et al. contended that while PA 
87.104(b)(2) and 90.105(b)(2) required 
that the combination of channel, bank 
and flood plain configuration of stream 
diversions be adequate to prevent 
flooding potential greater than that of 
the natural existing channel, it was less 
effective than 30 CFR 816.44(b)(2) which 
specified design storm capacities. The 
commenters felt that it would be 
difficult for the regulatory authority to 
enforce this provision because of the 
necessity of comparing diversion 
channels to natural channels. The 
commenters suggest requiring the 
operator to demonstrate the capacity of 
the natural channel so that it could be 
compared to the proposed diversion.
The Secretary disagrees with the 
commenter’s interpretation of the 
Pennsylvania rule. The Secretary finds 
that the language of PA 87.104(b)(2) and 
90.105(b)(2) intends that the

responsibility for demonstrating that the 
diversion channel prevents flooding to 
the same degree as the natural channel 
lies with the operator, not the regulatory 
authority. This is further clarified when 
the requirements of PA Chapter 105 are 
considered. PA 105.231(a), which must 
be adhered to by the permittee in the 
diversion of any stream, contains 
specific requirements for descriptions of 
existing and proposed channel 
configurations, flood flows, etc. 
Therefore, the Secretary finds PA 
87.104(b)(2) and 90.105(b)(2) no less 
affective than 30 CFR 816.44(b)(2).

20. EPI et al. commented that PA 
87.104(d)(2) and 90.105(d)(2) omitted the 
requirements that the stream channel be 
restored to its naturally meandering 
shape as required by 30 CFR 
816.44(d)(2); but instead, required that 
the horizontal alignment of the stream 
be restored to a condition compatible 
with the protected water use of PA 
Chapter 93. The commenter contended 
that this is less effective than Federal 
provisions. The Secretary disagrees that 
this provision is less effective. 
Restoration to a natural meandering 
shape is not the most environmentally 
satisfactory solution: For example, 
management of trout or other fish 
species may be more effectively 
accomplished with planned stream 
modification (gabions, deflectors, 
splashdams, streamside vegetation, etc.) 
than with the original meandering 
stream configuration. Consequently, the 
Secretary finds that tying stream 
restoration to the various water uses of 
PA Chapter 93 is no less effective than 
the Federal requirement, particularly 
when viewed in tandem with PA 
Chapter 105, stream modification and 
environmental protection requirements.

21. The SCS suggested modifying PA 
87.106(a)(3) to establish a minimum 
erosion control standard of 5 tons per 
acre per year. The Secretary disagrees 
inasmuch as the Pennsylvania provision 
contains the same standards to measure 
the appropriateness of sediment control 
measures, i.e. to minimize erosion to the 
maximum extent possible, as required 
by 30 CFR 816.45(a)(3).

22. POMA et al. stated that the lack of 
design criteria comparable to 30 CFR 
816/817.46 in PA 87.111, 87.112, PA
89.111, 89.112, 89.113 (now deleted), PA
90.111, and 90.112 does not render the 
Pennsylvania program less effective 
than the OSM regulations. The 
commenter contended further that PA 
87.111 (2) and (5) provide for stability of 
impoundments, protection of the 
hydrologic balance and prevention of 
spontaneous combustion no less 
effectively than the top width, slope,

foundation preparation, and unsuitable 
fill requirements of 30 CFR 816/817.46
(1), (m), (n) and (o), respectively. 
Inasmuch as PA 87.112(b), 89.112 arid 
90.112(b) adopt SCS standards as 
guidelines or criteria, (except as 
discussed in Finding 13.3, above), and 
since SCS PA Pond Standard 378 
contains top width criteria, slope 
requirements, foundation preparation 
standards, and unsuitable fill provisions, 
the Secretary agrees that these 
provisions are no less effective than 
federal counterparts in providing for the 
omissions referenced by the 
commenters. ‘‘The imposition of design 
criteria”, they further commented, “in 
this instance would destroy OSM’s 
newly promulgated 'state window’ ” 47 
FR 53376. The Secretary finds, however, 
that section 515(b)(8)(B) of SMCRA 
requires any permanent impoundment to 
achieve stability consistent with 
structures constructed by the SCS. The 
standards of the SCS in impoundment 
design and construction are contained in 
the publications TR 60 and Pond 
Standard378 (See discussion in Finding
13.3 above.)

23. The SCS recommended that the 
following language be added to PA
87.109 include the sentence: “Peak 
discharge at any one outlet during and 
after mining will not exceed the peak 
discharge at that point prior to mining.” 
The Secretary disagrees with this 
recommendation. Since the 
requirements of PA 87.109 are no less 
effective than 30 CFR 816.47, no 
additiorial changes are required of the 
Commonwealth. If the concern of the 
commenter is discharge quantity, it is 
adequately addressed in PA 87.101(a) 
and (b).

24. PCMA et al. commented that PA
87.110 regarding the handling of acid
forming and toxic-forming spoil is as 
effective as 30 CFR 816.48(c). The 
Secretary agrees with the commenter 
and has approved the Pennsylvania- 
provision.

25. EPI et al. responded that PA 87.111 
and 90.111 fail to require adherence to 
design standards for permanent and 
temporary impoundments as contained 
in 30 CFR 816.49(a). The Secretary 
agrees with this comment in part. The 
Secretary finds that the requirements of 
PA 87.111, 87.112, 90.111 and 90.112 are 
no less effective than 30 CFR 
816.49(a)(1)—(7) with the exception of 30 
CFR 816.49(a)(5) which incorporates SCS 
design standards by reference. The 
Secretary has required modification of 
the program to contain such standards 
arid has conditioned the program 
accordingly. (See Finding 13.3 above.)
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26. EPI et al. cited the omission of 
permanent and temporary impoundment 
requirements similar to 30 CFR 
817.49(e)—(i) in PA 89.91. Pennsylvania’s 
amended rules (Administrative Record 
No. 336) now contain provisions 
correcting the earlier omissions as 
follows:

a. The revegetation and erosion 
control requirements of PA Chapter 102, 
PA Chapter 105, PA Pond Standard 378, 
TR 60 and PA 89.112(a)(1) are no less 
effective than 30 CFR 817.49(e).

b. Analogues to the Federal routine 
inspection standards of 30 CFR 817.49(f) 
can be found in PA 89.101(c) and in PA 
89.112(a)(3).

c. A description of maintenance 
provisions no less effective than 30 CFR 
817.49(g) are required in PA 89.102(a)(5) 
in addition to the requirements 
contained in PA Chapter 105, PA Pond 
Standard 378 and TR-60 which have 
been adopted by reference.

d. Standards equivalent to 30 CFR 
817.49(h) for certification and reporting 
requirements are found in PA Chapter 
105 and PA 89.101(b).

e. PA 89.112(a)(4) and PA Chapter 105 
are no less effective than 30 CFR 
817.49(i) in requiring regulatory 
authority approval of plans for any 
reconstruction, modification, 
enlargement or reduction in size prior to 
actual construction.

27. EPI et al. commented that the 
deletion of PA 87.114 resulted in the 
omission of specific standards for 
protecting groundwater which appear at 
30 CFR 816.50. The Secretary has 
concluded that the deletion of PA 87.114 
does not detract from the groundwater 
protection provisions of the 
Pennsylvania program. The omitted 
provisions are redundant with 
requirements set forth in PA 87.110 for 
handling and disposing of acid-forming 
and toxic-forming spoil; in PA 87.131 for 
handling and disposing of excess spoil; 
in PA 87.136 for disposal of non-coal 
wastes; and in PA 87.141 through PA 
87.145 for backfilling and grading. The 
Secretary finds the deletions have not 
made the Pennsylvania regulations any 
less effective than the Federal 
provisions.

28. The FWS commented that the 
requirements may be too narrow in both 
PA 87.115 for recharge capacity and in 
PA 88-330 and 90.158 for revegetation of 
areas having a postmining land use of 
pasture or land occasionally cut for hay 
to consist of herbaceous plants having a 
minimum of 70% areal coverage. In 
particular, the FWS was concerned that 
the watershed may be adversely 
affected by this type of cover in areas 
which were formerly forested and the 
post-mining pastures and hayfields are

extensive. The Secretary disagrees with 
this comment as PA 87.115 is no less 
effective than the requirements for 
maintaining recharge capacity found in 
30 CFR 816.51. The Secretary further 
finds the Pennsylvania program as 
effective as Federal requirements for 
maintaining the hydrologic balance with 
respect to quantity of flows in 
watersheds. PA 90.158 also provides 
standards for successful revegetation 
which are no less effective than 30 CFR 
816.116 and 816.117. Furthermore, since 
postmining land uses must be approved 
by the Pennsylvania DER, it may require 
a more diverse mixture of plants, such 
as woody species, to assure maximum 
protection of the watershed. The 
provisions of PA 88.330 are acceptable 
in that Section 529 of SMCRA provides 
that state performance standards for 
anthracite mining in effect on August 3, 
1977, can be adopted in lieu of the 
SMCRA provisions of Sections 515, 516 
and portions of Sections 509 and 519 
relating to specified bond limits and 
period of revegetation responsibility.

29. EPI et al. stated that PA 87.117 
fails to require notice of non-compliance 
and quarterly reports pertaining to 
water quality as set forth in 30 CFR 
816.52(b). The Secretary agrees that the 
specific language of 30 CFR 816.52(b)(ii- 
iii) is not contained within PA 87.117, 
but finds that these provisions are 
established through PA Chapter 92, 
Pennsylvania’s NPDES permitting and 
monitoring requirements.

30. PCMA et al. commented that PA 
87.118 regarding transfer of wells 
provides for liability for damage as 
effectively as 30 CFR 816.53(c). The 
Secretary does not believe that the 
language in PA 87.118 alone is sufficient, 
but when read in conjunction with PA 
86.57 which assures that the transferor is 
secondarily liable for damages, the 
Pennsylvania sections are no less 
effective than 30 CFR 816.53(c).

31. The FWS commented that PA 
86.102(1) should require consideration of 
comments by other agencies, over and 
above the Pennsylvania Fish 
Commission, in acting on variance 
requests for mining within 100 feet 
horizontally measured from a perennial 
or intermittent stream. A more careful 
reading of PA 86.102(1) shows that it 
provides for consideration of all 
comments received from other agencies 
or interested persons during the public 
comment period or the public hearing, if 
one is requested, by the Pennsylvania 
DER before issuing such a variance. The 
Secretary, therefore, finds that PA 
86.102(1) is no less effective than 30 CFR 
816/817. 57 et seg. and does not require 
any correction.

32. EPI et al. stated that Pennsylvania 
omitted the buffer zone requirements of 
30 CFR 816.57 in its program submission. 
The Pennsylvania requirements 
analogous to the Federal requirements 
for stream buffer zones are found at PA 
86.102(1) which prohibits or limits 
mining within 100 feet measured 
horizontally of the bank of a perennial 
or intermittent stream, and PA 87.104 
which establishes stream protection 
standards. The Pennsylvania 
requirements are no less effective than 
30 CFR 816.57.

33. EPI et al. commented that PA 
87.123 fails to require utilization of the 
best appropriate technology to maintain 
environmental integrity in its 
requirement that surface mining 
activities be conducted to maximize coal 
recovery as required by 30 CFR 816.59. 
The Secretary does not consider the 
omission of the phrase "utilizing the best 
technology currently available’’ a 
deficiency in PA 87.123. The intent, as 
set forth in PA 87.1, Section 4(a)(2)(k) of 
PASMCRA, Section 315(e) of TCSL and 
Section 5(d) of CRDCA, is still 
maintained in accordance with Section 
515(b)(1) of SMCRA.

34. PCMA et al. commented that PA 
87.125(a) is as effective as 30 CFR 
816.62(a) by limiting the preblast survey 
to a one-half mile radius of the blasting 
area. The Secretary agrees, and finds 
that PA 87.125(a), as amended, is no less 
effective than 30 CFR 816.62(a).

35. PCMA et al. stated that PA 87.126, 
with respect to aggregate blasting 
periods, is consistent with 30 CFR 
816.64(b)(2)(ii) and therefore, must be 
approved. The commenter pointed to 
OSM proposed rulemaking (47 F R 12764) 
which indicates that the 4-hour 
aggregate restriction is "not necessarily 
applicable in all areas.” The Secretary 
agrees, and finds that PA 87.126 is no 
less effective than 30 CFR 816.64.

36. EPI et al. commented on two 
provisions relating to blasting. First, the 
commenter contended that PA 87.127(g), 
now PA 87.127(f), failed to prohibit 
blasting within 500 feet of certain 
facilities as required by 30 CFR 
816.65(f)(2); and, secondly, that PA 
87.127(i), now PA 87.127(h), uses a peak 
particle velocity of two (2) inches per 
second rather than one (1) inch per 
second as prescribed by 30 CFR 
816.65(i). On the first point, the 
Secretary finds that the provisions of 20 
CFR 816.65(f) were remanded on May
16,1980, by the District of Columbia 
District Court in In R e: Permanent 
Surface Mining Regulation Litigation 
Civil Action No. 79-1144). Also, the 
notice of suspension for this provision 
by the Secretary appeared in the Federal
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Register on August 4,1980 (45 FR 51547- 
51550). Therefore, the Secretary can not 
require that these provisions be 
included. In regard to the second point, 
the Secretary finds that Pennsylvania 
has corrected the maximum peak 
particle velocity requirement in PA 
87.127(h) to be no less effective than 30 
CFR 816.65(i) (Administrative Record 
No. PA 321). In addition, the provisions 
of PA 87.127(j) for scale distance 
formula has been revised from W=(D/ 
50)2 to conform with the lowered peak 
particle velocity requirement.

37. EPI et al. stated that PA 87.133 did 
not contain the head-of-hollow fill 
provisions of 30 CFR 816.73; and, 
inferred that Pennsylvania had not 
provided standards as effective as the 
Federal rules. Pennsylvania regulations 
omitted the rock-core drainage control 
alternative for head-of-hollow excess 
spoil disposal sites, although the 
remainder of PA 87.131 through 87.134 
was no less effective than 30 CFR 816.71 
through 816.74. The amended version of 
the Pennsylvania regulations 
(Administrative Record No. 336) contain 
excess spoil standards which deleted 
specific fill types, consolidating the 
general requirements with certain 
portions of durable rock, valley fill and 
head-of-hollow fill rules. Thus, as 
provided for in Section 505(b) of 
SMCRA, the omission of specific 
standards for head-of-hollow or durable 
rock fills is no less effective than the 
Federal provisions.

38. PCMA et al. stated that the 
provisions of PA 87.142(4) adequately 
address the diminution of water 
quantity resulting from the construction 
of other transportation facilities such as 
railroad spurs, sidings, and coal chutes. 
Also, the commenter believed that the 
general requirements of PA 87.114 and 
87.115 provide adequate protection 
against water diminution. The Secretary 
agrees with this comment and finds the 
Pennsylvania provisions no less 
effective than 30 CFR 816.80.

39. EPI et al. stated that the 
Pennsylvania regulations do not contain 
the requirements of 30 CFR 816.81, 
including the placement of waste in 
approved disposal areas within the 
permit area. The Secretary disagrees 
with this comment. PA 90.122(a) 
specifically limits disposal areas to the 
permit area. Furthermore, it contains 
provisions regarding environmental 
protection, stability, prevention of 
combustion, and protection of public 
health, which are no less effective than 
30 CFR 816.81.

40. EPI et al. commented that 
Pennsylvania coal waste disposal 
regulations do not contain requirements 
for subdrainage systems with the

alternative of demonstrating them to be 
unnecessary as provided by 30 CFR 
816.83. The Secretary finds that 
underdrains are provided for in PA 
90.122 (h) and (i) in a manner no less 
effective than 30 CFR 816.83.

41. EPI et al. commented that 
Pennsylvania omitted the standard 
contained in 30 CFR 816.87 for obtaining 
approval to remove burned coal waste 
(red dog) from disposal areas pursuant 
to a certified plan. Pennsylvania 
contends that removal of red dog for 
commercial use from a disposal site 
would constitute a surface mine 
operation and, therefore, would be 
controlled under the provisions of PA 
Chapters 86 and 87. If removed for non
commercial use, the regulations of PA 
Chapter 77 require conformance with 
SMCRA and the requirements of the 
regulations promulgated therefrom. If it 
is removed for disposal at another site, 
the provisions of PA Chapter 90 would 
apply. If the removal constituted a 
change in the terms of a permit, permit 
revision procedures in PA 86.52 would 
be involved in addition to PA Chapter 90 
requirements which would remain in 
force. Therefore, the Secretary finds the 
Pennsylvania provisions for controlling 
burned coal waste utilization no less 
effective than 30 CFR 816.87.

42. EPI et al. stated that PA 87.113, 
90.112 and 90.113 omit the site 
preparation criteria for coal processing 
waste dams and embankments required 
by 30 CFR 816.92. The Secretary agrees 
that a portion of these provisions are 
omitted from the cited sections, but 
disagrees that the requirements do not 
exist in the Pennsylvania program. As 
the commenter pointed out, part of the 
requirements are contained in PA 
90.113(h). The commenters failed to 
consider the additional requirements of 
PA 90.122(r) which, when combined with 
the aforementioned section, are no less 
effective then 30 CFR 816.92 particularly 
since the Pennsylvania program 
jurisdiction for coal waste structures is 
universally applied through PA Chapter 
90.

43. The FWS commented that the 
Pennsylvania regulations should define 
the term "enhancement of such (fish and 
wildlife) resources where practicable,” 
as found in PA 87.138, 89.65, 89.82 and 
90.150 and include an explanation of the 
hierarchy of land uses acceptable as 
postmining land uses to achieve a higher 
and better use, as allowed in PA 
87.159(a). The Secretary finds the 
Pennsylvania regulatiqns to be no less 
effective than 30 CFR 816.97 and 817.97 
and not in need of further clarification 
or definition. The terminology used by 
Pennsylvania and OSM is state-of-the- 
art and should be recognized and

understood by professionals operating 
in the mining field.

44. The SCS recommended that 
“wildlife land” be used in place of “fish 
and wildlife habitat” wherever it occurs 
in PA 87.137 and 87.138 and that “fish 
and” be deleted wherever it procedes 
“wildlife.” The Secretary finds that PA 
87.137 is an inappropriate cite as it does 
not relate to fish and wildlife but the 
commenter accurately cited PA 87.138 in 
making this comment. Furthermore, the 
Secretary finds that such a change 
would be less effective than the 
provisions of 30 CFR 816.97 and not in 
accordance with Section 515 of SMCRA, 
wherein emphasis is placed on the 
protection of aquatic life as well as 
terrestrial animals.

45. PCMA et al. stated that PA 
87.138(5) provides for the selection of 
plant species to be based on their uses 
as cover for fish. The Secretary finds 
that PA 87.138(6), as amended, is no less 
effective than 30 CFR 816.97(a)(9).

46. The Pennsylvania Fish 
Commission recommended that the term 
“critical habitat” be defined in 
Pennsylvania’s regulations and be 
included in the provisions of PA 
87.138(b), PA 89.65(b), PA 89.82(b) and 
PA 90.150(b). The Secretary disagrees 
with this comment and finds that the 
aforementioned provisions are no less 
effective than those contained in 30 CFR
701.5, 816.97(b) and 817.97(b). The U.S. 
Fish and Wildlife Service recommended 
that the term critical habitat be deleted 
from Pennsylvania’s regulations because 
the identification of critical habitat is 
unworkable or counterproductive for 
certain species and has not been used 
(Administrative Record No. PA 320). 
According to the FWS, no critical 
habitats in Pennsylvania have been 
formally designated by the Federal 
government and none are likely to be. 
Also, it appears that 30 CFR 816.97(b) is 
improperly worded, since it is intended 
to require the reporting of the presence 
of threatened or endangered species, 
and not necessarily critical habitats. 
Furthermore, the Secretary finds that the 
concerns of the Pennsylvania Fish 
Commission, regarding the protection of 
critical habitats, are adequately 
provided for by PA 86.37(a)(15). This 
section of the Pennsylvania .regulations 
prohibits the issuance of a permit if the 
mining activities would result in the 
destruction or adverse modification of 
critical habitats as determined under the 
Endangered Species Act of 1973 as set 
forth at 30 CFR 786.19. Therefore, no 
amendments to Pennsylvania’s 
regulations are needed.

47. EPI et al. stated that PA 87.138(b) 
fails to require reporting of endangered
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and threatened species as required by 
30 CFR 816.97(b). The Secretary 
disagrees with this comment. PA 
87.138(b) requires reporting of any plant 
dr animal listed as threatened or 
endangered under State or Federal law 
to the Department when it is discovered 
during the course of the mining 
operation and has not been previously 
reported. The Secretary, therefore, finds 
the Pennsylvania provision no less 
effective than 30 CFR 816.97(b).

48. The FWS commented that PA 
87.138(b), PA 89.65(b), PA 89.82(b) and 
PA 90.150(b) do not provide for reporting 
the presence of any threatened or 
endangered species in Pennsylvania in 
accordance with 30 CFR 816.97(b) and 
817.97(b). The Secretary disagrees and 
finds that Pennsylvania amended its 
regulations (Administrative Record No. 
PA 336) to provide for reporting the 
presence of any threatened or 
endangered species which is no less 
effective than 30 CFR 816.97(b) and 
817.97(b).

49. EPI et al. pointed out that PA 
87.138(a) fails to provide protection for 
raptors in the construction of power 
lines and transmission facilities as

“ afforded by 30 CFR 816.97(c). The 
Secretary agrees that this provision has 
been omitted from the Pennsylvania 
program, but points out that this 
provision would be meaningless 
because of the prevailing use of internal 
combustion powered units in surface 
mines in the Commonwealth. 
Furthermore, PA 87.138(a)(1) provides 
that persons conducting surface mining 
activities must minimize disturbances 
and adverse impacts of activities on 
fish, wildlife and related environmental 
values. For long-term underground 
mines where electric power 
transmission lines and transformer or 
rectifier installations are common, PA 
89.65(c) provides protection similar to 30 
CFR 817.97(c). Therefore, PA 87.138(a) is 
no less effective than 30 CFR 816.97(c).

50. PCMA et al. concluded that PA 
87.138(a)(7) prohibits the use of 
restricted or persistent pesticides on 
areas during surface mining and 
reclamation activities. The Secretary 
agrees with this comment and finds that 
PA 87.138(a)(5), as amended, is no less 
effective than 30 CFR 816.97(d)(1).

51. EPI et al. alleged that 
Pennsylvania does not provide for 
operator prevention, control and

. suppression of unapproved range, forest 
and coal fires to the extent required by 
36”CFR 816.97(d)(8). The Secretary finds 
that collectively the Pennsylvania 
regulations pertaining to waste disposal 
plans, disposal of non-coal wastes, and 
fire control in PA 87.136, 87.145(a), 
88.119(a)(2), 88.314(a), 88.321,

88.492(a)(4), 89.63, 89.39, 90,31(3), 
90.126(a) and 90.133 are no less effective 
than the Federal requirement.

52. One commenter requested that the 
Secretary require amendment of PA 
87.141(c)(2) to allow for pit lengths in 
excess of 3500 feet. Thé commenter 
presented arguments specifying why 
additional disturbance may be 
necessary to accommodate larger 
mining excavation equipment in 
situations similar to area type mining. 
The commenter outlined logistical 
problems which could prohibit cost- 
efficient mining operations, citing 
mandatory shorter pit lengths as the 
cause. The Secretary found, in reviewing 
the previous regulatory requirement 
submitted by DER to OSM for approval, 
that the commenters concern stemmed 
from the February 1981 version of PA 
87.141 (13 Pa. Bull. 589) which provided 
a 3500-foot cap for open pits upon 
demonstration of appropriateness to the 
regulatory authority. Subsequent 
revision to the Pennsylvania 
requirements (Administrative Record 
No. PA 321) allows the regulatory 
authority to consider specific site 
conditions where pit lengths greater 
than 1500 feet may be needed. Thus, the 
commenter’s concerns have been 
addressed, and inasmuch as PA 87.141 is 
found by the Secretary to be no less 
effective than 30 CFR 816.101, 
amendments of these provisions are not 
necessary.

53. PCMA et al. Asserted that PA 
87.141(c)(2) is a ‘state window’ provision 
“critical to Pennsylvania’s operators.” 
They further commented that the 
purpose of Federal requirements (30 
CFR 816.101(a)(1)) is concurrent 
reclamation which they argued is 
adequately covered by the Pennsylvania 
provisions. The Secretary agrees with 
the commenter, and further finds that 
the consolidation of 30 CFR 816.101 
requirements into the singular 
requirements of PA 87.141(c)(2) renders 
the Pennsylvania provision no less 
effective than 30 CFR Subchapter K.

54. PCMA et al. commented that PA 
87.142, which permits alternatives to 
contouring on areas previously affected 
by mining, is consistent with 30 CFR 
816.102(a). The Secretary agrees with 
this comment. PA 87.142 enumerates six 
conditions which must be met prior to 
approval of the contouring requirement 
alternatives. These conditions are no 
less effective than 30 CFR 816.102(a) in 
providing for alternatives to the 
contouring requirements where surface 
mining activities reaffect previously 
mined lands.

55. PCMA et al. commented that while 
PA 87.144 does not contain specific 
terrace widths, it is no less effective

than 30 CFR 816.102(b). The commenter 
cited OSM proposals to modify 30 CFR 
816.102(b) in the same manner (46 FR 
39854) to insure greater safety, stability, 
and erosion control necessary to 
achieve postmining land use plans. The 
Secretary agrees with this comment and 
points out that 30 CFR 816.102(b) has 
been repromulgated to allow unspecified 
terrace widths where approved by the 
regulatory authority (47 FR 18553, April 
29,1982) for those reasons presented by 
the commenter.

56. EPI et al. commented that PA
87.143 impermissably provides for 
variances to the approximate original 
contour (AOC) requirements for non
steep slopes in violation of Judge 
Flannery’s decision [In re: Permanent 
Surface Mining Regulation Litigation, 
CA No. 79-1144, D.D.C. Feb. 16,1978, 
slip op., p. 69-70). In this decision, Judge 
Flannery stated that Section 515(e) of 
SMCRA did not contain a general 
variance provision to the AOC 
requirements, but that the variance was 
limited to Section 515(d) steep slope 
mining operations. The Secretary agrees 
that Section 515(e) provides for only one 
variance, but believes that the entire 
section allows for general AOC 
variances. For a more complete 
discussion of the Section 515(e) of 
SMCRA variance to AOC requirements, 
see the preamble to the proposed rules 
for postmining land uses and variances 
from approximate original contour (47 
FR 16153-16156, April 14,1982). The 
Secretary, therefore, finds that PA 87.143 
is consistent with Section 515(e) of 
SMCRA by allowing variance to AOC in 
non-steep slope mining operations. 
However, the Secretary finds that PA
87.143 does not contain any 
requirements for granting such variance; 
and, as a result, is not consistent with 
Sections 515(e) (1) and (3) of SMCRA 
which enumerate the requirements 
which must be fulfilled prior to granting 
of a variance by the regulatory 
authority. [See Finding 13.5, above.]

57. PCMA et al. commented that PA
87.143 adequately addressed the AOC 
variance requirements of 30 CFR 
816.102(b). The Secretary agrees with 
this comment and finds PA 87.143 no 
less effective than 30 CFR 816.102(b). 
(See comment response III-55.)

58. The SCS contended that the small 
depressions addressed in PA 87.144(d) 
actually refer to diversions and 
waterways on backfilled areas and that 
such features should adhere to the 
design criteria of the SCS Standard and 
Specification, Diversions (Number 362). 
The Secretary finds that PA 87.144(d) 
provides for small depressions to be 
approved by the regulatory authority
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with the same restrictions and 
considerations of 30 CFR 816.102(c), and 
thus cannot require the additional 
criteria proposed.

59. PCMA et al. commented that the 
specific prohibitions of 30 CFR 
816.103(a)(4) are sufficiently 
incorporated in the general requirements 
of PA 87.101 and 87.145(1)—(3) regarding 
protection of streams and covering of 
acid and toxic forming materials. The 
Secretary agrees that the cited 
Pennsylvania provisions are no less 
effective than the Federal regulations 
when considered in conjunction with the 
provisions of PA 87.110, 87.131, 87.136 
and 87.141 through 87.145.

60. EPI et al. objected to the omission 
in PA 87.145 of certain requirements of 
30 CFR 816.103(a)(4) and (b) for handling 
and storage of acid and toxic forming 
materials. The Secretary’s review of this 
provision, in conjunction with other 
similar provisions in the Pennyslvania 
program at PA 87.101, 87.102, 87.110, 
87.116, and 87.117 reveals that the 
deleted portions merely eliminate 
redundant requirements and do not 
result in any less environmental 
protection. Therefore, considering the 
range of coverage of the Pennsylvania 
rules, the Secretary finds the 
Pennsylvania provisions to be no less 
effective than the Federal requirements 
in providing protection of surface and 
ground water.

61. PCMA et al. commented that it is 
unnecessary, costly and inefficient for 
the DER to approve the method and 
design specifications for compaction of 
materials when treating acid or toxic 
forming spoils. The commenters further 
asserted that PA 87.145(1), 87.110 and 
86.37(2-3) and the general performance 
standards impose far more stringent 
handling and covering requirements 
than the portion of 30 CFR 816.103(a)(1) 
not suspended. The Secretary agrees 
with this comment and has approved 
these provisions.

62. The SCS stated that the depth of 
rills and gullies in PA 87.146 is a very 
approximate measure of effectiveness of 
stabilization and recommended that 
depth requirements be based upon the 
Universal Soil Loss Equation for sheet 
and rill erosion, or other equations for 
gully erosion. The SCS further 
recommended that if the soil loss of an 
area is found to exceed five tons per 
acre per year, the area should be 
reseeded. The Secretary finds that the 
Commonwealth provisions are no less 
effective than 30 CFR 816.106 and, 
therefore, requires no change or 
additional specifications.

63. In regard to PA 87.148, the SCS 
recommended mulching to provide a 
temporary cover if seeding is not

possible. Further, they stated that 
seeding dates for herbaceous species 
can be extended where mulch is used. 
The provisions of PA 87.153 requiring 
mulching to control erosion, promote 
germination of seeds and retain 
moisture are no less effective than 30 
CFR 816.114. In regard to seeding dates, 
PA 87.148 specifies more precise time 
limitations for favorable planting of 
herbaceous and woody species Qian that 
in 30 CFR 816.113. The Secretary, 
therefore, finds that Pennsylvania has 
provided guidance which is no less 
effective than the Federal provisions.

64. The SCS recommended five 
changes to PA 87.153. These changes 
are: the inclusion of the Standard and 
Specification, M ulching (Number 484 
PA-SCS) as guidance for mulching; a 
minimum mulch rate of two tons per 
acre without specifying the type of 
mulch as well as recommending that 
mulching be required; seeding within 10 
days of topsoiling in PA 87.153(a)(1); a 
period for seeding to achieve quick 
vegetative cover within 30 days was 
recommended instead of “immediately” 
following final grading in PA 
87.153(afi3); and, anchoring of mulch 
was to be in all cases in PA 87.153(4)(b) 
except when approved by the 
Department. 30 CFR 816.114 was 
designed to be flexible and to provide 
the regulatory authority with latitude in 
applying innovative techniques to solve 
site specific problems (March 13,1979,
44 F R 15234). The suggestions made by 
the commenter may result in too 
rigorous constraints and could limit the 
flexibility and discretion envisioned.
The Secretary, therefore, finds the 
provisions of PA 87.153 to be no less 
effective than those of 30 CFR 816.114.

65. The SCS commented that the 
species rates and method of planting in 
PA 87.151(a) should be included in the 
revegetation plan. It further 
recommended including the SCS 
Standard and Specification, Critical 
Area Planting, Number 342PA-SCS in 
the Pennsylvania regulation to provide 
guidance for revegetation. The Secretary 
finds that PA 87.68(5) requires a plan for 
reyegetation including species, rates and 
methods. In addition, PA 87.151(a) is no 
less effective than the Federal 
revegetation requirements as it merely 
requires that any seeding and planting 
be adequate to achieve the standards 
for successful revegetation established 
in PA 87.155 which are no less effective 
than 30 CFR 816.116.

66. The SCS recommended that the 
term “wildlife habitat” be changed to 
“wildlife land” in PA 87.155(b)(2)(iii). 
While “wildlife land” may be consistent 
with SCS land use classification 
terminology, the Secretary finds the

term “wildlife habitat” to be no less 
effective than 30 CFR 701.5 and 816.116,

67. EPI et al. contended that the 
Pennsylvania program omits certain 
specific requirements for periods of 
responsibility for revegetation success 
by mine operators and is inconsistent 
with SMCRA. The commenters cite the 
requirements of 30 CFR 816.116(b) and 
Section 515(b)(20) of SMCRA as being 
omitted. The Secretary notes that, the 
deleted provisions duplicated those of 
PA 86.151, which set forth the periods of 
mine operator liability following 
establishment of successful revegetation 
and, therefore, finds the Pennsylvania 
provisions no less effective than 30 CFR 
816.116(b).

68. EPI et al. commented that PA 
87.155 allowed ground cover to be 
considerably less complete than is 
required by 30 CFR 816.116 and 816.117. 
Generally, the revegetation standards 
for ground cover contained in PA 87.155 
are no less effective than those in 30 
CFR 816.116. However, no reliable 
sampling technique is specified in PA 
87.155. This is also true with PA 89.86(e) 
and PA 90.159. 30 CFR 816.116 requires 
that statistically valid sampling 
techniques be used which demonstrate a 
90 percent statistical confidence level. 
However, since Pennsylvania has stated 
in its program (Administrative Record 
No. PA 336, page 40) that measurement 
techniques will be used to ensure a 90 
percent statistical confidence, the 
Secretary finds that PA 87.155 is no less 
effective than 30 CFR 816.116.

69. PCMA et al. commented that 
Pennsylvania’s haulroad regulations, PA 
87.160 and 87.166, are as effective as the 
Federal regulations even though they do 
not contain design criteria. The Federal 
regulations on haulroads, 30 CFR 
816.150-176 and 817.150-176, were 
remanded by the District Court in its 
May 16,1980, opinion in In re :
Perm anent Surface M ining Regulation 
Litigation (Civil Action No. 79-1144) and 
the Secretary published a notice in the 
Federal Register on August 4,1980, (45 
FR 51547-51550) suspending the Federal 
haulroad regulations. Therefore, the 
Secretary cannot require that 
counterparts to the remanded Federal 
haulroad provisions be included in the 
Pennsylvania program. The commenter 
further stated that OSM should be 
encouraging DER to eliminate design 
standards wherever possible and 
substitute the basic performance 
standards of SMCRA throughout 
Pennsylvania’s entire regulatory 
program. The Secretary cannot require a 
state to eliminate design criteria from its 
program unless they are less effective 
than the Federal requirements. As new
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regulations are promulgated which 
substitute performance standards for 
design criteria, the States will be 
afforded an opportunity to amend their 
programs.

70. EPI et al. asserted that 
Pennsylvania totally revised PA Chapter 
89, Underground Mining, and that this 
revision resulted in a wholesale 
departure from many of the specific 
standards in 30 CFR Parts 782 through 
784 and 817. As a result, the commenter 
contended that more time was needed to 
review that Chapter and requested the 
Secretary to disapprove it in its entirety. 
The Secretary finds that PA Chapter 89, 
as amended on April 20,1982 
(Administrative Record No. PA 321) 
maintains the standards and 
requirements of the initial resubmission 
(Administrative Record No. PA 292). The 
content of this Chapter has merely been 
reorganized and consolidated in an 
effort to present a straightforward, 
logical approach and to reduce 
duplicative requirements within the 
Commonwealth’s regulations. The 
Secretary believes that adequate time 
has been provided to review the 
amendments to PA Chapter 89, 
particularly in light of the fact that 
amendments to other PA Chapters were 
limited, and concludes that additional 
time is not necessary. Although the 
Secretary has determined that some 
minor deficiencies exist and has 
conditioned the program accordingly, 
the Chapter is otherwise no less 
effective than the Federal requirements 
(See Findings 13.6,13.7,14.9,14.10, and 
14.11, above).

71. EPI et al, commented that PA
89.73, now PA 89.83, failed to 
incorporate standards for casing and 
sealing underground openings as 
required by 30 CFR 817.13 through 817.15 
and, that standards for the transfer of 
wells has been omitted. Taken together, 
PA 89.83, which establishes standards to 
prevent environmental damage, PA 
89.54(c) which establishes safeguards to 
prevent discharge from underground 
mines, PA 89.81 and 89.68 which set 
forth requirements regarding the 
permanent and temporary cessation of 
operations, respectively, are no less 
effective than 30 CFR 817.13-15. The 
transfer of wells provisions of PA 86.57 
are no less effective than 30 CFR 817.53.

72. EPI et al. commented that 
Pennsylvania omits standards for 
rehabilitation of sedimentation ponds, 
diversions, other impoundments and 
treatment facilities before abandonment 
as required by 30 CFR 817.56. 
Pennsylvania rules provide that 
permanent diversions for coal waste, 
excess spoil and for other areas will

fulfill these requirements in accordance 
with PA 90.120 and PA 105; that 
permanent impoundments must 
constantly be maintained to the design 
standards as required by PA 89.89(5); 
and, if treatment facilities are to be 
retained abandonment will not have . 
occurred since bonding will be in force 
or operation of the facility will be the 
responsibility of the regulatory 
authority. The Secretary therefore finds 
these provisions no less effective than 
30 CFR 817.56.

73. EPI et al. indicated an absence in 
the Pennsylvania regulations of 
standards for disposal of undergound 
development waste as required in 30 
CFR 817.71 through 817.74. A cross- 
reference to PA Chapter 90 is contained 
in PA 89.39. Underground development 
wastes are, by definition in PA 90.1, 
considered coal refuse. The handling of 
such materials and the related 
environmental protection standards are 
covered in PA 90.122 and PA 90.123 
which specifically addresses the use of 

-such waste in fills no less effectively 
than the Federal Requirements.

74. EPI et al., stated that the 
Pennsylvania regulations omit the 
requirement for contemporaneous 
reclamation as required by 30 CFR 
817.100. The Secretary disagrees with 
this comment and finds that PA 89.84(b) 
and 89.86(c) are no less effective than 30 
CFR 817.100 in that reclamation and 
revegetation are required in accordance 
with the timing of the reclamation plan 
approved by the regulatory authority.

75. EPI et al. commented that in PA 
89.109, now PA 89.84, Pennsylvania 
omits many of the standards for 
backfilling and grading found in 30 CFR 
817.101 through 817.103; particularly the 
requirement of 30 CFR 817.101(b) that 
areas affected by surface operations be 
returned to approximate original contour 
and the requirements of 30 CFR 817.103 
for covering toxic materials. 30 CFR 
817.101(b)(1), all of 30 CFR 817.102 and

'30 CFR 817.103(a)(1) were remanded on 
May 16,1980, by the District Court for 
the District of Columbia, in In re: 
Permanent Surface Mining Regulation 
Litigation, (Civil Action No. 79-1144) 
and were suspended on August 4,1980 
(45 FR 51547-51550). The Secretary finds 
that PA 89.109 and PA 89.90 contain 
provisions no less effective than the 
remaining Federal requirements.

76. The FWS commented that PA 
89.111(a)(1), now PA 89.86, does not 
require a diverse vegetative cover on 
areas disturbed by underground mining, 
as does 30 CFR 817.111. The Secretary 
has identified this deficiency in PA 89.86 
and has conditioned the approval of the

program on correction of this issue [See 
Finding 13.8, above.]

77. EPI et al. commented that in PA 
89.122(a), now PA 89.145(a)(1), 
Pennsylvania fails to require a 
regulatory authority determination 
based on detailed subsurface 
information of possible damage by 
subsidence before allowing mining near 
streams, impoundments or public 
buildings as required in 30 CFR 817.126 
(a) and (c). The data requirements of PA 
89.141, 89.142, and 89.143 provide the 
necessary subsurface information 
required by the Federal regulations to 
allow a determination by the regulatory 
authority. Furthermore, PA 89.145(g) 
specifically prohibits underground 
mining beneath areas not included in an 
approved subsidence control plan and 
PA 89.145(b) prohibits damage to 
structures unless consented to by both 
the owner and the DER. The Secretary 
finds these Pennsylvania regulations are 
no less effective than 30 CFR 817.126.

78. PCMA et al. commented that PA 
87.176(d) requirements for plugging 
auger holes within 30 days is no less 
effective than 30 CFR 819.11(c) which 
requires plugging of an auger hole that 
discharges acid water within 72 hours. 
The Secretary agrees with the 
commenters. PA 87.176, in fact, prohibits 
auger mining if acid mine drainage is 
anticipated or actually occurs. Also, 
plugging is required regardless of water 
quality and variances from plugging are 
not allowed as in 30 CFR 819.11(d). 
Therefore, the Secretary finds the 
Pennsylvania requirement no less 
effective than the Federal provision,

79. The SCS recommended that 
surface water control structures be 
required on the backfilled area during 
the reclamation phase of mining to 
assure adequate erosion control, 
sedimentation control, and vegetation 
establishment. The SCS stated that it 
will require them in soil restoration 
plans for prime farmland under the 
provisions of PA 87.177(b). Adoption of 
SCS criteria for reclamation as 
contained in the SCS Standards and 
Specifications was also recommended 
for non-prime farmland as well as prime 
farmland. The Secretary finds that the 
Commonwealth’s provisions under PA 
87.177 and 87.178 are no less effective 
than those of 30 CFR 823.11, particularly 
since 30 CFR 823.11(c) has been 
suspended to the extent it required 
actual crop production to measure re
vegetation success on prime farmlands.

80. The Pennsylvania State University 
soil test recommendations were cited by 
the SCS as the recommended standard 
in applying soil amendments under 
provisions of PA 87.180(f). The Secretary
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finds the Commonwealth’s provision to 
be no less effective than 30 CFR 
823.14(f), and has no authority to require 
this standard as a condition of program 
approval.

81. SCS recommended that prime 
farmland should not be required to be 
reclaimed to cropland in PA 87.181. SCS 
questioned the efficacy of cropland 
solely as a measure of proof of 
restoration. 30 CFR 823.15 (b) and (c) of 
the Federal program rules which 
address measures for determining the 
return of prime farmland to former 
cropland production were suspended. 
The amended version of PA 87.181 
(Administrative Record No. PA 336) 
takes into account the alternative of not 
returning prime farmland solely to 
cropland while retaining measures to 
assure that the equivalent pre-mining 
cropland yield capability is achieved 
should such future use be selected. 
Therefore, the Secretary finds this 
provision to be no less effective than 30 
CFR 823.15.

82. One commenter objected to 
Pennsylvania’s submission of its 
anthracite regulatory program for 
approval, and stated that OSM does not 
require any changes in the anthracite 
program in order for Pennsylvania to be 
granted primacy. The Secretary 
disagrees with this comment. Congress 
did not exempt anthracite mining from 
all of the requirements of SMCRA. 
Section 529 of SMCRA specifically 
requires Pennsylvania to adopt all of the 
provisions of the SMCRA with respect 
to anthracite mining, except for Sections 
515 and 516 and portions of Section 509 
and 519. The provisions of Sections 509 
and 519 of SMCRA are applicable 
except for the specified bond limits and 
period of revegetation responsibility.
The Secretary has determined th a t,“ 
except as stated above, Pennsylvania 
must submit laws and regulations 
pertaining to anthracite coal mining 
operations which demonstrate that all of 
the applicable provisions of SMCRA 
will be enforced under the 
Commonwealth’s permanent regulatory 
program.

83. The SCS inquired if it was the 
intent in PA 87.1 l(ii) to exempt the 
extraction of minerals other than coal 
from borrow pits for highway 
construction from the requirements of 
the Pennsylvania program. The 
Secretary finds that these activities are 
exempted under SMCRA; however, 
Pennsylvania will regulate them under 
its non-coal program. In relation to coal 
mining incidental to highway 
construction, see Finding 16, above.

84. The SCS suggested deletion or 
revision of several references in PA 
87.111(a)(5) and 87.112(b). Pennsylvania

deleted these references in the amended 
version of the Pennsylvania rules. 
(Administrative Record No. 336). With 
this deletion, the Secretary believes that 
the commenter’s concerns have been 
addressed.

85. PCMA et al. contended that PA 
87.175 provides for variances from 
approximate original contour for steep 
slope operations in conformity with 30 
CFR 826.15 and that the 
Commonwealth’s rules, in fact, are more 
stringent than the Federal standards.
The Secretary agrees with this 
contention and has approved the 
Pennsylvania rule.
IV. Inspection and Enforcement

1. The Pennsylvania Chapter of the 
Sierra Club commented that PA Chapter 
86, Subchapter H does not include 
specific provisions for mandating a 
minimum frequency of inspection in 
accordance with Section 517(c) of 
SMCRA. As explained in the 
Pennsylvania program, Pennsylvania 
DER’s Policy and Procedural Manual for 
the Bureau of Mining and Reclamation 
provides for both complete and partial 
inspections in accordance with Section 
517(c) of SMCRA and consistent with 30 
CFR 840.11 (Administrative Record Nos. 
PA 292 and 336). The Secretary finds 
that this provision is consistent with 30 
CFR 840.11, and can be addressed by 
policy. Pennsylvania has been informed 
that since the Secretary’s decision with 
regard to this portion of the 
Pennsylvania program is based on 
policy, any future changes to the policy 
will have to be formally processed as a 
program amendment in accordance with 
30 CFR 732.17 (Administrative Record 
No. PA 308).

2. EPI et al. and the Pennsylvania 
Chapter of the Sierra Club stated that 
PA 86.213 fails to provide for suspension 
or revocation of permits consistent with 
30 CFR 843.13. The Secretary agrees 
with this statement. As discussed in 
Finding 20.2, the Secretary has found 
that neither PA 86.213 nor Part 300-2.10 
of the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual provides for the suspension or 
revocation of permits based.cn a pattern 
of violations consistent with 30 CFR
843.13 and has conditioned approval of 
the program accordingly.

3. The Pennsylvania Chapter of the 
Sierra Club stated that PA Chapter 86, 
Subchapter H does not require that all 
inspection records and reports be 
available to the public and fails to 
provide citizens the right to informal 
review of enforcement actions. The 
Secretary disagrees with this comment. 
Consistent with 30 CFR 840.14 and 
Section 517(f) of SMCRA, PA 86.214

provides that all inspection records and 
reports are available for public 
inspection at appropriate DER district 
offices. The Secretary agrees that PA 
86.215(d)(2) does not provide for a 
citizens right to informal review of 
enforcement actions as required by 30 
CFR 842.15 and 840.15 and Section 517
(1) and (2) of SMCRA in its statutes or 
regulations. However, these provisions 
are provided by Pennsylvania DER in 
the Bureatt of Mining and Reclamation’s 
Policy and Procedure Manual, which is 
not in conflict with the Commonwealth’s 
legal authority (Administrative Record 
No. PA 336, Page 1). Moreover, since the 
Secretary’s decision in this regard is 
based on policy, any modification of this 
provision will require processing as a 
program amendment in accordance with 
30 CFR 723.17 (Administrative Record 
No. PA 308).

4. PCMA et al. stated that PA 
86.215(d)(2) provides for the informal 
review of enforcement actions as 
required by 30 CFR 840.15, 842.15 and 
Section 517(h) (1) and (2) of SMCRA.
The Secretary disagrees with this 
statement. However, since the Bureau of 
Mining and Reclamation’s Policy and 
Procedure manual has been modified to 
provide for informal review of 
enforcement actions, the Secretary finds 
that PA 86.215(d)(2), together with the 
policy provision, is consistent with 30 
CFR 840.15 and 842.15.

5. The Pennsylvania Chapter of the 
Sierra Club concluded that PA Chapter 
86, Subchapter H does not mandate 
cessation of operations when significant 
violations are detected. The Secretary 
disagrees with this comment and finds 
that PA 86.212, consistent with 30 CFR
843.11 and Section 521(a)(3) of SMCRA, 
requires DER to issue a cessation order 
whenever a violation exists which 
creates an imminent danger to the 
health of the public; is causing 
significant imminent harm to land, air or 
water resources; or will not be abated 
within an abatement period specified in 
a departmental order.

6. The Pennsylvania Chapter of the 
Sierra Club commented that PA Chapter 
86, Subcl\apter H does not require 
inspectors to write every violation 
detected. The Secretary disagrees with 
this comment. PA 86.214 does require 
inspectors to write every violation 
detected and is consistent with 30 CFR 
843.12.

7. EPI et al. commented that the 
Pennsylvania regulations do not require 
enforcement actions against operators 
for all violations of the program 
observed in accordance with 30 CFR
843.12 and Section 521(a)(3) of SMCRA. 
The Secretary disagrees with this
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comment. Except as discussed in 
Findings 20.1 and 20.2, the Secretary 
finds that Section 4.3 of PASMCRA, 
Section 9 of CRDCA Section 9 of 
BMSLCA and Section 610 of TCSL, in 
addition to PA 86.211, PA 86.214 and 
Part 300 of the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual provide for the issuance of a 
notice of violation or cessation order 
upon observance of a violation. This 
interpretation of Pennsylvania law is 
further confirmed in the Attorney 
General’s Opinion (Administrative 
Record No. PA 292, p. 9]. Also, PA 
86.212(a)(3) requires the issuance of a 
cessation order whenever a violation is 
not abated within the abatement period 
specified in a departmental order,

8. EPI et a l stated that the 
Pennsylvania regulations do not contain 
provisions regarding the inability to 
comply in accordance with 30 CFR 
843.18. The Secretary disagrees with this 
comment. The Department of 
Environmental Resources’ Policy and 
Procedure Manual prohibits the vacating 
of cessation orders or notices of 
violation because of the inability to 
comply (Administrative Record No. PA 
336, p. 113). Since the Secretary’s 
decision with regard to this portion of 
the Pennsylvania program is based on 
policy, any Future changes to that policy 
will have to be formally processed as 
program amendments in accordance 
with 30 CFR 732.17 (Administrative 
Record No. PA 308).

9. PCMA et al. commented that PA 
88.201(a) does not require the regulatory 
authority to serve a copy of the civil 
penalty assessment on die person 
responsible for the violation within 30 
days of the issuance of the notice or 
order in accordance with 30 CFR 
845.17(b) and Section 518(c) of SMCRA. 
The Secretary concurs with this 
comment. Although PA 86.201(a) does 
not specify the time limit in which the 
regulatory authority has to issue a cavil 
penalty assessment notice, Part 300 of 
the Bureau of Mining and Reclamation’s 
Policy and Procedure Manual provides 
for the issuance of a civil penalty 
assessment notice within thirty days of 
the violation leading to the assessment 
in most cases, In some cases it may take 
longer than 30 days for the regulatory 
authority to evaluate the seriousness of 
the violation, and the good faith efforts 
of the operator to correct it and, 
accordingly, to determine the 
appropriate penalty. Therefore, the 
Secretary finds that PA 86.201(a), 
together with Part 300-2.8 of the Bureau 
of Mining and Reclamation’s Policy and 
Procedure Manual, is consistent with 30 
CFR 845.17(b).

10. EPI et al. commented that 
Subchapter G of Chapter 86 of the 
Pennsylvania regulations does not 
provide a rational scheme for the 
assessment of Civil penalties. The 
Secretary disagrees with this comment. 
Section 11 of CRDCA, Section 18.4 o f 
PASMCRA Section 17(f) of BMSLCA, 
Section 605 of TCSL and PA 86.191 
through PA 86.203 provide the legal 
authority for the assessment of civil 
penalties under the Pennsylvania 
program. Furthermore, a discussion of 
the proposed procedures for assessing 
and collecting civil penalties in 
Pennsylvania is provided in the 
Pennsylvania program (Administrative 
Record No. PA 292, Pennsylvania Coal 
Mining Regulatory Program, p. 46) . 
Therefore, the Secretary finds that 
Pennsylvania’s proposed system for the 
assessment of civil penalties is no less 
stringent than the requirements of 
SMCRA.

11. EPI et al. commented that the 
Pennsylvania laws do not provide for 
the assessment o f civil penalties against 
corporate permittees as required by 
Sections 518 (f) and (i) of SMCRA. The 
Secretary disagrees with this comment. 
Section 3{n) of PASMCRA, Section 3(9) 
of CRDCA Section 17(g) of BMSLCA 
and Section 1(g) of TCSL define the term 
“person" to include any natural person, 
partnership, association or corporation
* *  *, Furthermore, these sections 
provide that whenever used in any 
clquse prescribing and imposing a 
penalty, or imposing a fine or 
imprisonment, or both, the term 
“person” does not exclude the members 
of an association and the directors, 
officers or agents of a corporation. 
Therefore, the Secretary finds that 
Section 18.4 of PASMCRA, Section 605 
of TCSL, Section 11 of CRDCA and 
Section 17(f) of BMSCLA provide for the 
assessment of civil penalties against 
corporate permittees infcccordance with 
Section 518 (F) and (i) of SMCRA.

12. EPI et al. commented that the 
Pennsylvania laws do not provide 
criminal sanctions against persons who 
knowingly make false statements or 
representations on records as required 
by Section 518 (g) and (i) of SMCRA.

- The Secretary finds that Section 18.6 of 
PASMCRA, Section 611 of TCSL,
Section 17.1 of BMSLCA and Section 7 
of CRDCA provide criminal sanctions 
against any person who knowingly 
makes false statements or 
representations in any application, 
record, etc. in accordance with Section 
518 (g) and (i) o f SMCRA.

13. The Pennsylvania Chapter of the 
National Association of Water 
Companies et al. recommended the

establishment of an independent 
commission, funded through permit, 
royalty and civil penalty fee collection, 
to enforce the Pennsylvania program in 
lieu of the existing organization. The 
commenters further suggested that 
standard inspection checklist be 
modified to contain a detailed checklist 
of relevant performance standards—not 
just room for notations of compliance or 
non-compliance; and, that the inspection 
force be based upon one inspector per 
1000 acres of permitted area. 30 CFR 
732.15(b)(5)(b), (8) and (d) et seq. require 
the Secretary to evaluate any state 
regulatory program in light of the 
capabilities of the regulatory authority 
to carry out the provisions of the 
program consistent with the Federal 
counterparts, particularly Sections 517 
and 521 of SMCRA. In addition, this 
evaluation is conducted by the 
Secretary through review of materials 
and information provided by the 
regulatory authority as specified in 30 
CFR 731.14(j) and (g)(4). Section C of this 
notice illustrates that the Secretary has 
found the Commonwealth capable of 
enacting a system which fulfills the 
intent of SMCRA and the regulations 
promulgated thereunder.
Implementation of the commenters’ 
suggestions cannot, therefore, be 
required by the Secretary since the 
program approval process does not 
provide legal authority for 
circumvention of, or addition of 
provisions beyond those mandated by 
SMCRA and 30 CFR Chapter VII.

14. EPI et a l commented that 
Pennsylvania’s inspection and 
enforcement policy statements, 
Appendix B of the program 
resubmission (Administrative record No. 
PA 336), were totally unacceptable 
because a policy statement is not 
binding on a state, and a state can not 
be compelled by a court order to follow 
it. The Secretary disagrees with this 
comment. Where the Secretary relies on 
a formal policy statement of a state as 
grounds for granting program approval 
that commitment is binding on the state 
and is an integral part of the state’s 
program. Furthermore, in the event 
Pennsylvania does not comply with its 

. inspection policy and the Secretary of 
Interior fails to act under Section 504(a) 
of SMCRA, any person can file suit 
under Section 520(a)(2) of SMCRA. 
Pennsylvania has been informed that 
any changes to policies upon which the 
Secretary relied in granting program 
approval will have to be formally 
processed as program amendments in 
accordance with 30 CFR 732.17 before 
they can become effective 
(Administrative Record No. PA 308).
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V. Public Participation
1. EPI et al. commented that PA 86.215 

fails to establish a time limit for 
responding to citizen complaints 
consistent with 30 CFR 842.12(d), and 
fails to provide for informal review 
consistent with 30 CFR 842.15. The 
Secretary disagrees with this comment. 
PA 86.215 is consistent with 30 CFR 
842.12(d) by requiring that as soon as 
practicable after an inspection, the 
citizen will be notified of the 
department’s enforcement action. Also, 
PA 86.215, together with the Bureau of 
Mining and Reclamation’s Policy and 
Procedural Manual (Pennsylvania 
program, page 50), provide for a citizen’s 
right to informal review of enforcement 
actions as required by 30 CFR 840.15, 
842.15 and Section 517(h) (1) and (2) of 
SMCRA.

2. EPI et al. stated that Pennsylvania’s 
regulations do not provide for public 
participation in enforcement of the state 
program in accordance with 30 CFR
840.15. The Secretary disagrees with this 
comment. Except as discussed in 
Finding 27.1, the Secretary finds that 
Pennsylvania’s public participation 
provisions contained throughout the 
Pennsylvania surface mining laws, the 
regulations promulgated thereunder, 
Parts 200 and 300 of the Bureau of 
Mining and Reclamation’s Policy and 
Procedure Manual and Chapter III D of 
the Pennsylvania program narrative are 
consistent with those set forth in 30 CFR
840.15.

3. The Pennsylvania Chapter of the 
National Association of Water 
Companies et al. recommended that the 
proposed regulations should allow for 
on-site inspections by water company 
officials based on "good faith 
circumstantial evidence or prima facie 
evidence”. PA Chapter 86 provides for 
individual notice of mining permit 
applications to, and for review by, 
appropriate sewage or water treatment 
authorities and by government planning 
agencies with jurisdiction for land use, 
air and water quality planning in the 
area of the proposed operations. 
Submission of comments or objections 
received from these entities would be 
resolved prior to permit approval by the 
regulatory authority. Provisions are also 
included for informal conferences to 
hear comments or objections from 
parties whose interests may be affected, 
including water companies. The 
Secretary finds that sufficient 
allowances are provided in the 
Pennsylvania program for input from 
water companies in the permit review 
and approval process and, furthermore, 
citizen inspection procedures under PA 
86.215 would be available to water

companies throughout the mining 
operation. Therefore, the Secretary finds 
that specific inspection provisions for 
water companies would be redundant.

4. The Pennsylvania Chapter of the 
Sierra Club and EPI et al. stated that PA 
Chapter 86, Subchapter H does not 
provide a citizen the right to accompany 
an inspector following a citizen’s 
complaint. The Secretary disagrees with 
this comment. Section 18.3(b) of 
PASMCRA, Section 13(b) of CRDCA, 
Section 13(c) of BMSLCA, Section 601(d) 
of TCSL and PA 86.215(c) provide 
persons who present information to the 
department relating to a possible 
violation the opportunity to accompany 
an inspector during an inspection in 
accordance with Section 521(a) of 
SMCRA and consistent with 30 CFR 
786.27 and 842.12.

5. EPI et al. stated that the 
Pennsylvania program fails to provide 
for the award of costs and expenses 
including attorney fees for participation 
in administrative proceedings as 
required by Section 525(e) of SMCRA 
and 43 CFR 4.1290. The Secretary agrees 
with this comment. Section 307(b) of 
TCSL provides that costs and expenses 
including attorney fees can be awarded 
by the Environmental Hearing Board for 
any proceeding brought under the Act. 
However, Section 4(b) of PASMCRA, 
Section 5(i) of CRDCA, and Section 5(g) 
of BMSLCA authorize attorney’s fees 
only for administrative proceedings 
involving permit approval or bond 
release. However, this would not appear 
to cover proceedings involving 
enforcement actions written for failure 
to comply with the requirements of the 
Pennsylvania laws. Accordingly, the 
Secretary has conditioned the approval 
of Pennsylvania’s program on the 
Commonwealth clarifying its program to 
ensure that costs and expenses, 
including attorney fees, can be awarded 
by the Environmental Hearing Board for 
any proceeding brought under the 
aforementioned laws (See Finding 27.1, - 
above.) ■

6. EPI et al. stated that Pennsylvania 
law does not clearly provide that any 
interested person may file an appeal 
from any action of the Department with 
the Environmental Hearing Board. 
SMCRA provides that any action, or 
failure to act, is subject to 
administrative review. The Secretary 
disagrees with this comment. Section 
1921-A(c) of the Pennsylvania Ad. Code 
provides in pertinent part that:

* * * no such action of the Department 
adversely affecting any person shall be final 
as to such person until such person has had 
the opportunity to appeal such action to the 
Environmental Hearing Board * * *.

In addition, Section 7 of TCSL, Section
3.3 of the CRDCA, and Section 16 of the 
BMSLCA all provide for appeal from 
Departmental actions to the 
Environmental Hearing Board. The 
effect of the Pennsylvania program is 
further confirmed by the Attorney 
General opinion, wherein it is stated 
that:

The applicant, operator, or any person 
having an interest who is or may be 
adversely affected by an action of the 
Department may lodge an appeal within the 
Environmental Hearing Board by the Act of 
June 4,1945 (Pub. L. 1388), known as the 
‘Administrative Agency Law’.
(Administrative Record Nos. PA 321, 
Pennsylvan ia C o a l M in in g  R egulatory  
Program , p. 34 and PA 336).

7. EPI et al. commented that PA 21.62 
fails to provide for the right of 
intervention by interested parties who 
had a right to initiate the proceeding or 
have an interest which may be 
adversely affected as required by 43 
CFR 4.1110. The Secretary disagrees 
with this comment. The Pennsylvania 
rule cited by the commenter does clearly 
provide for intervention by interested 
persons. Apparently, the commenter 
objects to the fact that the Pennsylvania 
rule does not state specifically, as does 
the Federal rule, that a person who had 
the right to initiate the proceeding in the 
first instance has an absolute right to 
intervene. The Pennsylvania rule clearly 
provides for the Environmental Hearing 
Board to review and act on requests for 
intervention and, therefore, the State 
program does ensure that interests of 
third parties will be represented in the 
litigation.

8. EIP et al. commented that 
Pennsylvania’s regulations do not 
provide for the availability of public 
records, inspection reports, enforcement 
actions and other materials pertinent to 
the administration of the Act at an office 
near the mine site as set forth in 30 CFR 
700.14, 786.15, 840.14 and 842.16. The 
Secretary disagrees with this comment. 
PA 86.35 ensures the public availability 
of information in permit applications 
which is no less effective than 30 CFR
700.14 and 786.15. Also, PA 86.214 makes 
inspection reports and enforcement 
actions available for public inspection at 
appropriate DER district offices 
consistent with 30 CFR 840.14 and 842.16 
Moreover, Pennsylvania’s Right-to- 
Know Law, 65 P.S. Section 66.1 et seq., 
requires that inspection reports be made 
available to the public.

9. EPI et al. commented that 
Pennsylvania’s regulations do not 
provide procedures for the review of the 
adequacy and completeness of the 
inspections in accordance with 30 CFR
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842.14. The Secretary finds that the 
Bureau of Mining and Reclamation’s 
Policy and Procedure Manual provides a 
procedure for the review of complaints 
regarding the adequacy and 
completeness of inspections consistent 
with 30 CFR 842.14 (Administrative 
Record No. PA 336, p. 98). Since the 
Secretary’s decision with regard to this 
portion of the Pennsylvania program is 
based on policy, any future changes to 
that policy will have to be formally 
processed as program amendments in 
accordance with 30 CFR 732.17 
(Administrative Record No. PA 308).

10. EPI et a l commented that the 
Pennsylvania regulations do not provide 
for formal review of citations by 
interested persons in accordance with 
30 CFR <843.18. The Secretary disagrees 
with this comment. Section 101 of 
Pennsylvania’s Administrative Agency 
Law, Section 1921-A of die Ad. Code, 
Section 7 of TCSL, Section 3.3 of 
CRDGA, Section 16 of BMSLCA, PA 
86.202, PA 86.214 and PA 21.1 et seq. 
provide for formal review of notices of 
violations and cessation orders 
consistent with 30 CFR 843.16.

VL Bonding
1. PCMA et a l commented that PA 

86.171(f)(2) provides no timetable for a 
bond release if an informal conference 
is not held as established in 30 CFR 
807.11(f)(2). While the sixty-day decision 
deadline is not provided for in the 
Pennsylvania regulatory program, the 
Secretary finds that the lack of a 
deadline is no less effective than the 
Federal requirement in that it provides 
flexibility to the regulatory authority in 
evaluating comments making its 
decision and notifying all interested 
parties.

2. PCMA et a l commented that the 
Pennsylvania regulations do not reflect 
bonding regulations currently being 
proposed by the Secretary. The 
Secretary has found that the 
Pennsylvania bonding regulations in 
Chapter 86, Subchapter F to be 
acceptable. The Secretary must base his 
decision to approve or disapprove the 
program on existing Federal standards.
If the standards upon which the 
secretarial decision is made are 
changed, the Secretary can require the 
Commonwealth to amend its program 
pursuant to 30 CFR 732.17.
E. Background on Conditional Approval

The Secretary is fully committed to 
two key aims which underlie SMCRA. 
SMCRA calls for comprehensive 
regulation of the effects of surface coal 
mining on the environment and public 
health and for the Secretary to assist the 
States in becoming the primary

regulators under SMCRA. To enable the 
States to achieve that primacy, the 
Secretary has undertaken many 
activities of which several are 
particularly noteworthy.

The Secretary has worked closely 
with several state organizations, such as 
the Interstate Mining Compact 
Commission, the Council of State 
Governments, the National Governors 
Association and the Western Interstate 
Energy Board. Through these groups 
OSM has frequently met with state 
regulatory authority personnel to 
discuss informally how SMCRA should 
be administered, with particular 
reference to unique circumstances in 
individual States. Often these meetings 
have been a way for OSM and die 
States to test new ideas and for OSM to 
explain portions of the Federal 
requirements and how the States might 
meet them.

As of June 1982, the Secretary has 
dispensed over $8.5 million in program 
development grants and over $79.2 
million in initial and permanent program 
grants to help the States to develop their 
programs, to administer their initial and 
permanent regulatory programs, to train 
their personnel in the new requirements, 
and to purchase new equipment. In 
several instances, OSM detailed its 
personnel to States to assist in the 
preparation of their permanent program 
submissions. OSM has also met with 
individual States to determine how best 
to meet SMCRA’s environmental 
protection standards.

Equally important, the Secretary 
structured the state program approval 
process to assist the States in achieving 
primacy. He voluntarily provided his 
preliminary views on the adequacy of 
each state program to identify needed 
changes and to allow them to be made 
without penalty to the State. The 
Secretary adopted a special policy to 
ensure that communication with the 
states remained open and uninhibited at 
all times (44 FR 54444, September 19, 
1979). This policy was critical in 
avoiding a period of enforced silence 
with a State after the close of the public 
comment period on its program and has 
been a vital part of the program review 
process.

The Secretary has also developed in 
his regulations die critical ability to 
approve conditionally a State program. 
Under 30 CFR 732.13, conditional 
approval gives full primacy to a State 
even though there are -minor deficiencies 
in a  program. This power is not 
expressly authorized by SMCRA; it was 
adopted through the Secretary’s 
rulemaking authority under Sections 
201(c), 502(b), and 503(a)(7) of SMCRA.

SMCRA expressly gives the Secretary 
only two options—to approve or 
disapprove a State program. Read 
literally, the Secretary would have no 
flexibility; he would have to approve 
those programs that are letter perfect 
and disapprove all others. To avoid that 
result and in recognition of the difficulty 
of developing an acceptable program, 
the Secretary adopted the regulation 
providing the authority to approve 
conditionally a program.

Conditional approval has a vital effect 
for programs approved in the Secretary’s 
final decision. It results in the 
implementation of the permanent 
program in a State months earlier than 
might otherwise be anticipated. While 
this may not be significant in States that 
already have comprehensive surface 
mining regulatory programs, in many 
States that earlier implementation will 
initiate a much higher degree of 
environmental protection. It avoids the 
costly and cumbersome problem of 
implementing a  Federal program where 
the State submittal was deficient in only 
minor respects. It also implements the 
rights SMCRA provides to citizens to 
participate in the regulation of surface 
coal mining through soliciting their 
views at hearings and meetings and 
enabling them to file requests to 
designate lands unsuitable for mining if 
they are fragile, historic, critical to 
agriculture, or simply cannot be 
reclaimed to their prior productive 
capability.

The Secretary considers three factors 
in deciding whether a program qualifies 
for conditioned approval. First is the 
State's willingness to make good faith 
efforts to effect the necessary changes. 
Without the State’s commitment, die 
option of conditional approval may not 
be used. Second, no part of the program 
can be incomplete. As the preamble to 
the regulations States, the program, even 
with deficiencies, must “provide for 
implementation and administration for 
all processes, procedures, and systems 
required by the Act and these 
regulations’* (44 FR 14961, March 13, 
1979). That is, a State must be able to 
operate the basic components of the 
permanent program: The designation 
process; the permit and ooal exploration 
system; the bond and insurance 
requirements; the performance 
standards; and the inspection and 
enforcement systems. In addition, there 
must be a functional regulatory 
authority to implement the other parts of 
the program- If some fundamental 
component is missing, conditional 
approval may not be granted.

Third, the deficiencies must be minor. 
For each deficiency or group of
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deficiencies, the Secretary considers the 
signficance of the deficiency in light of 
the particular State in question. 
Examples of deficiencies that would be 
minor in virtually all circumstances are 
correction of clerical errors and 
resolution of ambiguities through 
attorney general's opinions, revised 
regulations, policy statements, changes 
in the narrative or the side-by-side.

Other deficiencies require individual 
consideration. An example of a 
deficiency that would most likely be 
major would be a failure to allow 
meaningful public participation in the 
permitting process. Although this would 
not render the permit system incomplete 
because permits could still be issued, 
the lack of any public participation 
could be such a departure from a 
fundamental purpose of SMCRA that the 
deficiency would probably be major.

The granting of a conditional approval 
is not and cannot be a substitute for the 
adoption of an adequate program. 30 
CFR 732.13(i) gives the Secretary little 
discretion in terminating programs 
where the State, in the Secretary's view, 
fails to fulfill the conditions. The 
purpose of the conditional approval 
authority is to assist States in achieving 
compliance with SMCRA, not to excuse 
them from compliance.
F. The Secretary's Decision

As indicated ahpve under 
“Secretary’s Findings,” there are minor 
deficiencies in the Pennsylvania 
program which the Secretary requires be 
corrected. In all other respects, the 
Pennsylvania program meets the criteria 
for approval. The deficiencies identified 
in prior findings are summarized below 
and an explanation is given to show 
why the deficiency is minor, as required 
by 30 CFR 732.13(i).

( l j  As discussed in Finding 13.1, 
impoundments greater than 20 feet in 
height, or having storage capacity equal 
to or greater than 20 acre-feet are not 
required by PA Chapters 87 and 90 to 
adhere to spillway design and factor of 
safety criteria imposed in the Federal 
regulations. This deficiency is minor due 
to overlapping coverage of these 
impoundments by the Mine Safety and 
Health Administration (MSHA) criteria 
in 30 CFR 77.216-3, which is identical to 
that in 30 CFR 816. In addition, existing 
Pennsylvania design standards 
applicable to such structures are 
sufficient to provide for adequate 
environmental andpublichealth and 
safety protection. The term of the 
deficiency further minimizes the impact, 
since emergency rulemaking revising the 
Pennsylvania regulations to include this 
requirement has been initiated and 
should be final by October 1982.

(2) PA Chapters 87 and 90 omit the 
frequency of inspection requirements for 
impoundments, as previously discussed 
in Finding 13.2. Inasmuch as inspection 
and certification of structures are 
contained in the Pennsylvania rules, and 
only the frequency of inspection is 
lacking, this deficiency is considered 
minor. MSHA and OSM regulations 
require identical inspection frequency 
requirements when larger dams ^re 
involved (those meeting the 6ize criteria 
of 30 CFR 77.216(a)); and, since smaller 
dams (not meeting the size criteria of 30 
CFR 77.216(a)) may be exempted by the 
regulatory authority when infrequent 
inspection is allowed, the impact of this 
omission is minimal. Furthermore, 
rulemaking, which provides for 
correction of the omission, has been 
initiated and should be completed by 
October 1982.

(3) Finding 13.3 outlines the 
incongruity of the impoundment 
requirements of PA Chapters 87 and 90 
with respect to various design criteria 
utilized on the basis of dam size 
classification. This deficiency is minor 
when viewed. While the definition of 
large and small impoundments is 
inconsistent, regulatory review of these 
structures is still performed for adequate 
design and construction. The condition 
is considered minor as a result of MSHA 
jurisdiction which remains in effect until 
the deficiency is corrected. Furthermore, 
prompt resolution of this deficiency is 
anticipated when emergency regulations 
containing these provisions are 
promulgated in October 1982.

(4) As discussed in Finding 13,4, PA 
Chapters 87 and 90 omit inclusion of 
specific monitoring and information 
requirements for the annual certification 
report required by Federal rules for 
permanent dams and impoundments.
The absence of these provisions is 
considered minor, inasmuch as 
certification of large impoundments is 
collectively required by Pennsylvania 
and MSHA regulations and, smaller 
ponds such as sediment ponds must also 
be certified. Absent the certification 
requirements, the operator must still 
comply with all permit conditions, 
environmental protection and 
performance standards. Furthermore, 
this deficiency will be addressed by the 
promulgation of the revised rules in 
October 1982.

(5) As discussed in Finding 13.5, 
Pennsylvania’s regulations provide for „ 
variances to approximate original 
contour for non-steep slope areas. This 
deficiency is minor because Section 
4(a)(2)(E)(i) of PASMCRA provides that 
such variances may include conditions 
which require complete backfilling, 
highwall elimination, watershed

protection, etc., which could satisfy 
Sections 515(e) (1) and (3) of SMCRA. 
Also, such variances will not be 
approved if they pose an actual or 
potential threat to public health and 
safety, or of water pollution. 
Furthermore, few, if any, variances are 
expected to be approved before 
Pennsylvania’s regulations are amended 
to conform with Sections 515(e) (1) and
(3) of SMCRA.

(6) Pennsylvania’s regulations, as 
discussed in Finding 13.8, do not require 
the establishment of diverse vegetative 
cover for underground-mining 
operations. This deficiency is minor 
because the surface area affected by 
underground operations is usually 
minimal, and Pennsylvania will require 
the establishment of a permanent and 
effective vegetative cover for such 
operations. Due to the duration of 
mining of such operations, few, if any, 
operations will complete this phase of 
reclamation before the deficiency is 
corrected.

(7) As discussed in Finding 14.1, 
Pennsylvania regulations regarding coal 
refuse disposal do not require the 
operator to submit in the permit 
application a description of 
archeological sites within adjacent 
areas. This deficiency is minor because 
archeological sites within the permit 
area will be described and protected, 
and it is unlikely that any archeological 
sites adjacent to coal refuse areas will 
be impacted prior to Pennsylvania’s 
amending its regulations.

(8) As discussed in Finding 14.2, 
Pennsylvania’s anthracite mining 
regulations do no require that the 
operator submit with the permit 
application a description of historic land 
use if the premining use of the land has 
changed within five years prior to 
beginning mining. This deficiency is 
minor because Pennsylvania has 
indicated in its program that it will 
request this information in the permit 
application.

(9) As discussed in Finding 14.3, 
Pennsylvania'8 anthracite mining 
regulations do not require that the 
applicant conduct a prime farmland 
investigation. This deficiency is minor 
because Pennsylvania’s surface mining 
laws provide the legal authority to 
require such investigations.
Pennsylvania officials have indicated 
that they will utilize this authority, if ‘ 
need be, to ensure that prime farmland 
investigations will be conducted until (1) 
an investigation of the anthracite region 
is completed to determine if prime 
farmland exists in die region and, if so, 
whether it has been historically used as 
cropland or (2) pending further
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rulemaking. The-USDA, SCS, has 
provided prime farmland soil maps and 
studies (Administrative Record No. PA 
331) where available and has indicated 
an interest in participating in prime farm 
land soil identification (Administrative 
Record No. PA 377) as required by 
section 507(b)(16) of SMCRA.

(10) As discussed in Finding 14.4, 
Pennsylvania’s regulations regarding 
permitting of impoundments lack the 
required continuity of the Federal 
provisions regarding registered 
professional engineer involvement 
throughout general and detailed plan 
preparation. This deficiency is minor in 
that the plan requirements are still in 
force and the regulatory authority will 
require correction if the review process 
identifies that the general plan is 
unacceptable. In addition, Pennsylvania 
has proposed amendments to its 
regulations which should be effective by 
October 1982, and will eliminate this 
deficiency.

(11) As discussed in Finding 14.5, PA 
90.39 does not require geotechnical, 
design and construction information in 
the detailed design plan for non-coal 
waste impoundments. This is considered 
minor in that the totality of plan 
requirements and performance 
standards still apply and will provide 
for an adequate margin of safety until 
regulations are promulgated. Also, for 
any structure which meets or exceeds 
MSHA size criteria, the applicant will be 
required to prepare this data in 
accordance with 30 CFR 77.216-2, 
leaving only smaller structures to be 
governed by the situtation described 
above.

(12) PA Chapters 87 and 90 do not 
require geotechnical information on 
embankment and foundation materials 
for all size dams, as indicated in Finding
14.6 This issue is considered minor 
because of the coverage of these 
requirements in MSHA regulations for 
larger dams and because of the 
collective applicability of all permitting ' 
and performance requirements until 
regulatory revisions recentljrproposed 
by Pennsylvania become effective in 
October 1982.

(13) As stated in Finding 14.7, PA 
Chapters 87 and 90 fail to require 
stability analyses for impoundments 
which are under the jurisdiction of 
MSHA (30 CFR 77.216(a)). This deletion 
is considered minor since MSHA 
regulations require the submission of a 
stability analysis through 30 CFR 77.216- 
2(a)(13) until the Pennsylvania proposed 
rules containing this requirement 
become effective in October 1982.

(14) As discussed in Finding 14.8, 
Pennsylvania’s anthracite regulations do 
not require that the permit application

contain maps delineating all boundaries 
of lands and names of present owners of 
record of those lands, both surface and 
subsurface, included in or contiguous to 
the proposed permit area. This 
deficiency is minor because 
Pennsylvania has indicated in its 
program that it will require this 
information as part of the permit 
application for underground mining 
operations.

(15) As discussed in Finding 14.9, 
Pennsylvania’s underground mining 
regulations do not require the permit 
application to contain maps which 
delineate the location of certain surface 
features for the entire permit area. This 
deficiency is minor because 
Pennsylvania will require the 
identification of surface features for the 
subsidence plan area, which in most 
instances, will require the illustration of 
all surface features for underground 
mining operations until the deficiency is 
corrected.

(16) As discussed in Finding 14.10, 
Pennsylvania’s underground mining 
regulations do not require that permit 
applications contain maps showing the 
location of all buildings within 1,000 feet 
of the proposed permit area together 
with identification of the current use of 
such buildings. This deficiency is minor 
because Pennsylvania’s existing 
regulations require that the location and 
use of all buildings be dentified. By 
lacking the specific distance 
requirements, it is not anticipated that 
any adverse impact will occur since few, 
if any, underground mining operations 
will be permitted before the deficiency 
is corrected.

(17) As discussed in Finding 14.12, 
Pennsylvania’s anthracite mining 
regulations do not require that an 
application obtain a negative 
determination with respect to prime 
farmland when proposing to mine coal 
in the anthracite region. This deficiency 
is minor because Pennsylvania’s surface 
mining laws provide the legal authority 
to require an applicant to obtain a 
negative determination prior to mining. 
Furthermore, Pennsylvania has 
indicated that this requirement will be 
enforced for anthracite permits pending 
completion of a prime farmland 
investigation of the anthracite area or 
pending further rulemaking.

(18) As discussed in Finding 14.13, 
Pennsylvania’s program does not require 
the reconstruction of nonconforming 
structures within si?t months after 
issuance of a permit. This deficiency is 
minor because emergency rulemaking 
providing for this requirement is 
expected to be completed by October 
1982. Therefore, all nonconforming 
structures in Pennsylvania will have to

be reconstructed within six months after 
permit issuance.

(19) As discussed in Finding 18.1, 
Pennsylvania’s anthracite regulations do 
not prohibit bond release for anthracite 
mining operations until after the soil 
productivity for prime farmland has 
been returned to a level of yield 
comparable with non-mined prime 
farmland. This deficiency is minor 
because Pennsylvania's surface mining 
laws provide the legal authority to 
prohibit bond release until after soil 
productivity for prime farmland has 
been restored. Pennsylvania has 
indicated that it will utilize its authority 
to enforce this requirement for 
anthracite permits until after completion 
of a prime farmland investigation in the 
anthracite region or pending further 
rulemaking.

(20) As discussed in Finding 20.1, 
Pennsylvania’s regulations do not 
adequately limit the circumstances 
when additional time beyond the 90-day 
abatement period may be allowed. This 
deficiency is minor because 
Pennsylvania only provides for 
additional time if it is essential for the 
achievement of statutory standards of 
environmental protection. Also, 
emergency rulemaking to provide for the 
correction of this deficiency should be 
concluded by October 1982.

(21) As discussed in Finding 20.2, 
Pennsylvania’s regulations do not 
provide for mandatory review and 
suspension or revocation of a permit 
based on a pattern of violations. This 
deficiency is minor because 
Pennsylvania has the legal authority to 
require the suspension or revocation of 
a permit based on a pattern of 
violations, even though the provisions 
set forth in the Bureau of Mining and 
Reclamation’s Policy and Procedure 
Manual do not mandate the DER to do 
so. Further, it is unlikely that any 
operator will develop a pattern of 
violations before this policy is corrected.

(22) As discussed in Finding 27.1, the 
Pennsylvania program does not provide 
that costs and expenses, including 
attorney fees, can be awarded for any 
administrative proceeding. This 
deficiency is minor because the 
Commonwealth has agreed to submit a 
memorandum of law providing for the 
award of such costs and expenses by 
law until regulations can be 
promulgated clarifying existing statutory 
provisions.

Given the nature of the deficiencies 
set forth in the Secretary’s findings and 
their magnitude in relation to all the 
other provisions of the Pennsylvania 
program, the Secretary of the Interior 
has concluded that they are minor
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deficiencies. Accordingly, the program is 
eligible for conditional approval under 
30 CFR 732.13{i) because:

1. The deficiencies are of such a size 
and nature as to render no part of the 
Pennsylvania program incomplete;

2. All other aspects of the program 
meet the requirements of SMCRA and 30 
CFR Chapter VII;

3. These deficiencies, which will be 
promptly corrected, will not directly 
affect environmental performance at 
coal mines;

4. Pennsylvania has initiated and is 
actively proceeding with steps to correct 
the deficiencies; and

5. Pennsylvania has agreed, by letter 
dated June 16,1982, to correct the 
regulatory and statutory deficiencies by 
the dates specified in 30 CFR Part 938.

Accordingly, the Secretary is 
conditionally approving the 
Pennsylvania program. The Secretary 
will take appropriate steps under 30 
CFR Part 733 to terminate the State 
program if provisions correcting the 
deficiencies are not made by the dates 
specified in 30 CFR Part 938.

This conditional approval is effective 
July 31,1982. Beginning on that date, the 
Pennsylvania Department of 
Environmental Resources shall be 
deemed the regulatory authority in 
Pennsylvania and all Pennsylvania 
surface coal mining and reclamation 
operations on non-Federal and non- 
Indian lands and all coal exploration on 
non-Federal and non-Indian lands in 
Pennsylvania shall be subject to the 
permanent regulatory program.

On non-Federal and non-Indian lands 
in Pennsylvania, the permanent 
regulatory program consists of the state 
program approved by the Secretary.

The Secretary’s approval of the 
Pennsylvania program relates at this 
time only to the permanent regulatory 
program under Title V of SMCRA. The 
approval does not constitute approval of 
any provisions related to 
implementation of Title IV under 
SMCRA, the abandoned mined land 
reclamation program. In accordance 
with 30 CFR Part 884, Pennsylvania may 
submit a state reclamation plan now 
that its permanent program has been 
approved. At the time of submission, all 
provisions relating to abandoned mined 
land reclamation will be reviewed by 
officials of the Department of Interior.
G. Additional Findings

The Secretary has determined that, 
pursuant to Section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
action.

On August 28,1981, the Office of 
Management and Budget (OMB) granted

OSM an exemption from Sections 3, 4, 6, 
and 8 of Executive Order 12291 for all 
actions taken to approve or 
conditionally approve State regulatory 
programs, actions or amendments. 
Therefore, this action is exempt from 
preparation of a Regulatory Impact 
Analysis and regulatory review by 
OMB.

Pursuant to the Regulatory Flexibility 
Act, Pub. L  96-354,1 have certified that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities.

list of Subjects in 30 CFR Part 938
Coal mining, Intergovernmental 

relations, Surface mining, Underground 
mining.

Therefore, 30 CFR Chapter VII is 
amended by adding a new Part 938 as 
set forth herein.

Dated: July 12,1982.
James G. Watt,
S ecretary o f the In te rio r.

PART 938— PENNSYLVANIA

Sec.
938.1 Scope.
938.10 State regulatory program approval.
938.11 Conditions of state regulatory 

program approval.
Authority: Pub. L. 95-87, Surface Mining 

Control and Reclamation Act of 1977, (30 
U.S.C. 1201 et seq.)

§ 938.1 Scope.

This Part contains all rules applicable 
only within Pennsylvania that have 
been adopted under the Surface Mining 
Control and Reclamation Act of 1977.

§938.10 State regulatory program 
approval.

The Pennsylvania state program as 
submitted on February 29,1980, as 
amended on June 9,1980, as resubmitted 
on January 25,1982, and amended on 
April 9,1982, and May 5,1982, is 
conditionally approved, effective July 31, 
1982. Beginning on that date, the 
Department of Environmental Resources 
shall be deemed the regulatory authority 
in Pennsylvania for all surface coal 
mining and reclamation operations and 
for all exploration operations on non- 
Federal and non-Indian lands. Only 
surface coal mining and reclamation 
operations on non-Federal and non- 
Indian lands shall be subject to the 
provisions of the Pennsylvania 
permanent regulatory program. Copies 
of the approved program, together with 
copies of the letter of the Department of 
Environmental Resources agreeing to 
the conditions in 30 CFR 938.11, are 
available at:

Pennsylvania Department of 
Environmental Resources, Fulton 
Bank Building, Tenth Floor, Third and 
Locust Streets, Harrisburg, 
Pennsylvania 17120; Telephone: (717)

_ 787-4686
Office of Surface Mining, 100 Chestnut 

Street, Suite 300, Harrisburg, 
Pennsylvania 17101; Telephone: (717) 
782-4036

Office of Surface Mining, Room 5315, 
1100 “L” Street, NW., Washington, 
D.C. 20240; Telephone: (202) 343-7896

§ 938.11 Conditions of state regulatory 
program approval.

The approval of the Pennsylvania 
state program is subject to the 
Commonwealth revising its program to 
correct the deficiencee listed in this 
section. The program revisions may be 
made, as appropriate, to the statutes, the 
regulations, the program narrative, or 
the Attorney General’s opinion. This 
section indicates, for the general 
guidance of the Commonwealth, the 
component of the program to which the 
Secretary recommends the change be 
made.

(a) Termination of the approval found 
in Section 938.10 will be initiated on 
May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends^ts program to require 
(1) that a permit application for coal 
reruse operations contain a description 
of archeological sites within adjacent 
areas of a permit area which is no less 
effective than 30 CFR 779.12 and in 
accordance with Section 507(b)(13) of 
SMCRA; and (2) that a permit 
application for anthracite mining 
operations contain a description of the 
historic land use if the premining use of 
the land has changed within five years 
preceding mining which is no less 
effective than 30 CFR 779.22(a)(1) and in 
accordance with Section 508(a)(2)(A) of 
SMCRA.

(b) Termination of the approval found 
in Section 938.10 will be initiated on 
May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends its program to require 
(1) that the contents of the “general plan 
for impoundments associated with 
surface mining operations be prepared 
by or under the direction of and certified 
by a qualified registered professional * 
engineer, or by a professional geologist 
with assistance from experts in related 
fields which are no less effective than 30 
CFR 870.25(a)(l)(i) and in accordance 
with Section 507(b)(14) of SMCRA; (2) 
that the detailed design plan must 
include any geotechnical investigation,
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design and construction requirements 
impoundments associated with coal 
refuse operations which are no less 
effective than 30 CFR 780.25(a)(2)(ii), 
780.25(a)(3)(ii) and in accordance with 
Sections 507(b), 508(a) and 510(b) of 
SMCRA; (3) that plans for 
impoundments associated with surface 
mining and coal refuse operations 
contain geotechnical information on the 
type, size, range of engineering 
properties of the embankment and 
foundation materials which are no less 
effective than 30 CFR 780.25 (b) and (c) 
and in accordance with Sections (507(b), 
508(a) and 510(b) of SMCRA; and (4) 
that a stability analysis, supporting 
calculations and justification of 
parameters be prepared for 
impoundments associated with surface 
mining and coal refuse operations which 
meet'MSHA criteria (30 CFR 77.216(a)) 
which are no less effective than 30 CFR 
780.25(f) and in accordance with 
Sections 507(b), 508(a) and 510(b) of 
SMCRA.

(c) Termination of the approval found 
in Section 938.10 will be initiated on 
May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends its program to require
(1) that the permit application for 
anthracite underground mining 
operations Contain maps delineating all 
boundaries of lands and names of 
present owners of record of those lands, 
both surface and subsurface, included in 
or contiguous to the proposed permit 
area which are no less effective than 30 
CFR 783.24(a) and in accordance with 
Section 507(b)(2) of SMCRA; (2) that the 
permit application for bituminous 
underground mining operations contain 
maps identifying the location of certain 
surface features for the entire permit 
area which are no less effective than 30 
CFR 783.24, 783.25 and in accordance 
with Sections 507(b) (13) and (14) of 
SMCRA; and (3) that the permit 
application for both anthracite and 
bituminous underground mining 
operations contain maps showing the 
location of all buildings in and within
1,000 feet of the proposed permit area 
together with identification of the 
current use of such buildings which are 
no less effective than 30 CHI 783.24(d) 
and in accordance with Sections 
507(b)(13) and 522(e)(5) of SMCRA.

(d) Termination of the approval found 
in Section 938.10 will be initiated on 
Augusts, 1983*Jinless Pennsylvania 
submits to the Secretary by that date, 
copiés of promulgated regulations, or 
otherwise amends its program to require
(1) that the applicant conduct a prime 
farmland investigation prior to mining in

the anthracite region which is no less 
effective than 30 CFR 779.27, 783.27 and 
in accordance with Section 507(b)(16) of 
SMCRA; (2) that the applicant obtain, 
with respect to prime farmland, a 
negative determination when proposing 
to mine coal in the anthracite region 
which is no less effective than 30 CFR 
786.19(1) and Section 510(d)(1) of 
SMCRA; and (3) the prohibition of bond 
release for anthracite mining operations 
until after the soil productivity for prime 
farmland has been returned to a level of 
yield comparable with non-mined prime 
farmland which is no less effective than 
30 CFR 807.12(e)(2)(iii) in accordance 
with Section 519(c)(2) of SMCRA.

(e) Termination of the approval found 
in Section 938.10 will be initiated on 
May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends its program to require 
that the reconstruction of existing non- 
conforming structures occurs within six 
months after issuance of a permit 
without causing significant harm to the 
environment or public health or safety 
as provided by 30 CFR 786.21.

(f) Termination of the approval found 
in Section 938.10 will be initiated on 
May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends its program to require
(1) that impoundments associated with 
surface mining and coal refuse 
operations comply with the spillway 
design and factor of safety criteria 
which is no less effective than 30 CFR 
816.46(q) (1) and (2); (2) that 
impoundments associated with surface 
mining and coal refuse operations be 
routinely inspected as provided by 30 
CFR 816.46(t) and 816.49(f); (3) that 
impoundments associated with surface 
mining and coal refuse operations which 
met MSHA criteria (30 CFR 77.216(a)) 
comply with the requirements of U.S.
Soil Conservation Technical Release 60, 
Earth Dams and Reservoirs, June 1976, 
which are no less effective than 30 CFR 
816.49(A)(5); and (4) that annual 
certification reports for ponds, dams and 
impoundments associated with surface 
mining and coal refuse operations 
contain information on monitoring and 
instrumentation, design versus actual 
water levels periodically taken 
throughout the reporting period, existing 
storage capacity, the presence of fires, 
and any other aspects of the dam which 
might affect stability which is no less 
effective than 30 CFR 816.49(h) and in 
accordance with Sections 515(b) (4), (8) 
and (10) of SMCRA.

(g) Termination of the approval found 
in Section 938.10 will be initiated on

May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends its program to 
provide that variances to approximate 
original contour for surface mining in 
non-steep slope areas will require 
complete backfilling, removal of the 
highwall, improvement of the watershed 
control of the area, and concurrence of 
appropriate land use planning agencies 
and surface owner(s) that the potential 
use of the affected land will constitute 
an equal or better economic or public 
use in accordance with Sections 515(e)
(1) and (3) of SMCRA.

(h) Termination of the approval found 
in Section 938.10 will be initiated on 
May 1,1983, unless Pennsylvania 
submits to the Secretary by that date, 
copies of promulgated regulations, or 
otherwise amends its program to require 
the establishment of a diverse 
vegetative cover for underground mining 
operations which is no less effective 
than 30 CFR 817.111(a) and in 
accordance with Section 516(b)(6) of 
SMCRA.

(i) Termination of the approval found 
in § 938.10 will be initiated on October
1,1982, unless Pennsylvania submits to 
the Secretary by that date, a 
memorandum of law statement 
providing that costs and expenses, 
including attorney fees, can be awarded 
for any administrative proceeding which 
is no less effective than 30 CFR 840.15. 
Furthermore, the Commonwealth must 
submit by August 1,1983, copies of 
enacted laws, or other program 
amendments providing for the award of 
costs and expenses which is no less 
effective than 30 CFR 840.15 and in 
accordance with Section 525(e) of 
SMCRA.

(j) Termination of the approval found 
in § 938.10 will be initiated on May 1, 
1983, unless Pennsylvania submits to the 
Secretary by that date, copies of 
promulated regulations, or otherwise 
amends its program to (1) limit the 
circumstances when abatement times in 
excess of ninety days will be permitted 
to be the same or similar as 30 CFR
843.12 and no less stringent than Section 
521(a)(3) of SMCRA; and (2) provide for 
mandatory review of permits for a 
pattern of violations and suspension or 
revocation of a permit based on a 
pattern of three or more violations 
within a 12-month period if committed 
willfully or through unwarranted failure 
to comply to be the same or similar as 30 
CFR 843.13 and no less stringent than 
Section 521(a)(4) of SMCRA.
[FR Doc. 82-20662 Filed 7-29-82; 8:45 am]
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